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ABATEMENT, See Pleadings, 3; Torts, 2. 


ADMINISTRATORS AND EXECUTORS. 


1. That intestate sold personalty of complainant, agreeing to invest 
proceeds in home for her, but, instead, bought property in his 
own name, and his administrator has disposed thereof, render- 
ing identification impossible, no ground for equitable relief. 
King vs. Pate, 106. 

. That defendant’s children, for whom he was guardian, were en- 
titled to one seventh of intestate’s estate, no defense to action by 
foreign administrator for money in defendant’s hands, in absence 
of allegation that there were no debts, etc. Holliday vs. Strick- 
land, adm’r, 150. 

. Continuance, ip absence of cause shown for, executor may be 
ruled to trial.assoon asmadeaparty. Haley, ez’r, vs. Hvans, 157. 


. Special order necessary to relieve administrator from forfeiture 
of commissions for failure to make annual returns. Approving 
and recording final return, in which forfeited and non-forfeited 
commissions are credited together, will not relieve. Doster, 
adm’r, vs. Arnold, 316. 

. Interest, administrator may be chargeable with, though he made 
none. Ibid. . 


. Appeal from decision of ordinary on annual return, made ez parte, 
before administrator is entitled to have, he must pay the costs 
and give security for future costs. Appeal in forma pauperis not 
allowed. Adams, adm’r, vs. Beall, ord., 325. 


. Refusal of injunction prayed for by legatees, to restrain judg 
ment creditors of insolvent executor from selling, not interfered 
with, where, though he purchased land levied on in the notes 
belonging to him as executor and took title to himself individu- 
ally, yet he has held possession for more than ten years, espe- 
cially as the doctrine of Us pendens, etc., would prevent irrepara- 
ble injury. Mathews etal. vs. Cody et al., 355. 

. Court to order sale of land by administrator to pay debt of in- 
testate, or debt rightfully contracted by the administrator, is 
court of ordinary. Knapp vs. Harris et al., 398. 

. Agreement between administrator of two deceased persons and 
4s 
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the husband of an heir-at-law of both of them (one kLaving 
died in 1859, and the marriage having occurred prior to 1866), 
that the former should receive in settlement of ji. fa. in 
favor of one intestate against the husband, amount coming 
to himself and wife from both estates, was merely executory, 
and not binding upon either party as to any definite amount, 
and this, though the assets were in the administrator’s hands, 
and there were no debts. Rhodes vs. Harrison, adm’r, 428. 


. Returns made as administrator of other intestate, not a party to 
the execution, inadmissible to show amount due by him to va- 
rious heirs at law, thus to establish payment, did. 

. Deceased, property of cannot be sold under an execution which 
directs the seizure of the property of the administrator. Jones 
vs, Parker, 500. 

. Equity, creditor has no occasion to appeal to unless the adminis- 
trator is insolvent, or his effects are beyond the jurisdiction. 
Ibid. 

. Administration such as to render executor personally liable to 
creditors, his debt to them is fiduciary and unaffected by dis- 
charge in bankruptcy. Laramore, e2’r, vs. McKinzie, guardian, 
et al., 582. 

. Former administrator liable to account to the administrator de 
bonis non; if he be dead, suit may be instituted against his rep- 
resentatives. Giles, ord., for use, vs. Brown, adm’r, et al., 658. 


. Securities of administrator of deceased prior administrator may 
be sued without prior judgment of devastavit, if their princi- 
pal has removed from the state, and this though he be served 
whilst passing through. Jdid, 

. Action need not set out names of creditor and nature of debts, 
or allege other breach of the bond than conversion of estate by 
first administrator, and failure to pay debts, ete. J did. 

. Policy of state, since abolition of slavery, is that property of in- 
testate shall not be kept together from year to year and worked 
for benefit uf estate. Johnson, adm’r, vs. Parnell, 661. 

. Ordinary had no authority so to order except for the current 
year; hence the administrator is individually liable for the loss 
thereby incurred. bid. 


AFFIDAVIT. See Attorney and Client, 5. 
AGENT. See Principal and Agent. 
ALIMONY. See Husband and Wife, 6, 7. 


AMENDMENT. 
1. Misnomer is amendableinstanter. Jernigan, ex’2, vs. Carter, 181 










APPEALS. 
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. Declaration against drawer of bill failed to allege presentation, 
refusal to pay, dishonor and notice; amendment setting forth 
such facts properly allowed. Jones vs. Warren & Hobbs, 359. 


3. Action for $200.00 for two months’ service as agent of insurance 
company; amendment that plaintiff had left a business worth 
$100.00 a month to enter defendant’s service; that the rates of 
insurance were to remain the same; that defendant had, not- 
withstanding, increased the rates so that it was impossible for 
plaintiff to secure any policies, and that he was consequently 
damaged $260.00, did not add a count ez delicto. Life Associa- 
tion of America vs. Ferrill, 414. 

4. Exception to amendment comes too late at term subsequent to 
that at which it was allowed. bid. 

5. Bill of exceptions amendable so as to conform to record. Healy, 
Berry & Co. vs. Scofield, 450. 

6. Execution is amendable so as to conform to judgment, and judg- 
ment is amendable so as to conform to real nature of recovery. 
Jones vs. Parker, 500. : 

7. Attachment, declaration in is amendable; misjoinder of defend- 
ants may thus be corrected. Starr vs. Mayer & Co., 546. 

8. Payment pleaded in justice court and found for defendants, issue 

cannot be changed on appeal so as to defeat such plea by add- 

ing usees for whom plaintiffs sue. Cobb et al. vs. Lowry & Oo., 

637. 


1. Justice court, appeal from tried and results in favor of appel 
lant, costs paid on entering same are part of costs for which 
judgment is to be rendered against adverse party. Abrams vs. 
Lang, Sons et al., 219. 

2. Superior court has no authority to order justice, by rule or other- 

wise, torefund. Jbdid. 

8. Costs have to be paid on entering appeal, not merely deposited. 
1 bid. 

4. Administrator not entitled to have appeal from decision of ordi- 
nary on annual return, made ez parte, until he has paid the 

costs, and given security for future costs. Appeal in forma 
pauperis not allowed. Adams, adm’r., vs. Beall, ord., 325. 

5. Jurisdiction, appeal from court trying case without, should be 
dismissed. Mughers, Sr., vs. Chapman, 595. 

6. After dismissal of appeal, ordinary may still perform his duty in 

respect to an official transmission of the original case. Supe- 

rior court should not consider original case before it in conse- 
quence of transmission of appeal. Ibid. — 
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7. Issue tried in justice court cannot be changed in superior court 
by adding names of usees for whom plaintiffs sue. Codd et al. 
vs. Lowry & Co., 637. 


ARBITRAMENT AND AWARD. See Judgments, 25, 26. 
ARGUMENT OF COUNSEL. See Attorney and Client, 2, 6. 
ASPORTATION. See Criminal Law, 6, 24. 


ATTACHMENT. 


1. Judgment on replevy bond, but attachment void for fatal defect 
apparent on face of affidavit, arrested on motion of security at 
same term of court, though similar motion of principal had 
been overruled. Neal vs. Gordon, 112. 


. Ground of attachment must be sworn to positively, though affi- 
davit be made by attorney. did. 


Railroad, that agent of obstructed officer in levying attachment 
upon goods loaded on train, and removed the goods out of the 
state by running out the train, not furnish cause of action 
against the company. Western Railroad vs. Thomas & Prescott, 
813. 


. Levy upon goods in the hands of a carrier, belonging to person 


other than defendant, and failure to surrender on demand, 
renders sheriff subject to aetion. Rodega et ux. vs. Perkerson, 
sh’ ff, 516. 


. Partners, all in a situation which would authorize individual 
creditors to proceed by attachment, creditor of firm may pro- 
cure such process and have it levied upon property of firm. 
Starr vs. Mayer & Co., 546. 


. Amendable, declaration in attachment is. Misjoinder of de- 
fendants may thus be corrected. Ibid. 


. Levy and judgment thereon, between, debtor made to another 
creditor notes within jurisdiction of magistrate’s court, which 
thus enabled such creditor to obtain prior judgments. That 
this was done to defeat the first creditor and prefer the second, 
without more, not make such case of collusion and fraud as 
would postpone the first judgments. Andrews & Co. vs, Kauf- 
mans, 669. 


ATTORNEY AND CLIENT. 


1. Married woman bound by acts of her counsel to extent that any 
other suitor would be. Glover vs. Moore, 189. 


2. Argument of facts not before the jury, counsel should be stopped 
in. Brown vs. State, 210. 
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8. Lien not defeated by fact that judgment obtained became dor- 
mant and was afterwards revived by other attorneys. Jenkins, 
Sor use, vs. Stephens, adm’, et al., 216. 

4. Failure of attorney to collect claim sued to judgment is no bar to 
recovery for services; if the result of negligence, and injury 
resulted therefrom, evidence should shuw it. Ibid. 

5. Amendment to plea necessary, agent or attorney may make afli- 
davit thereto if defendant then resides out of county. Poullain, 
adm’r, vs. Pigg, 263. 

6. Argument of counsel, length of not matter for predetermination 
by court. Williams vs. State, 367. 

7. Presence of plaintiff's attorney when ordinary acted upon appli- 

. cation for exemption, no waiver of notice or of legal publica- 
tion, the attorney not having appeared as such, nor taken any 
part in the proceedings. Smith vs. Lord & Dixon, 462. 

8. Witness, attorney competent for or against his client under the 
act of 1866, if he see fit to testify, his credibility being for the 
jury. Willis vs. West, 613. 


BANKRUPT. 


1. Receiver, order that fund in hands of should be surrendered to 
trustees in bankruptcy, with certain exceptions; before claim 
can be paid, it must be shown to come specifically within ex- 
ceptions. Seligman et al vs. Saussy et al., 20. 

2. Attachments originating one month before bankruptcy, nothing 
allowed for counsel fees or costs in. bid. 


8. Costs and fee incurred in resisting trustees after their petition 
was filed, nothing allowed for. bid. 

4. Proof of debt by judgment creditor in bankrupt court, without 
express reservation, discharges lien. Jones vs. Hawkins, 52. 

5. Corporation, bankruptcy of does not terminate corporate exist- 
ence, nor vacate office of directors. Effect of. Holland vs. 
Heyman & Bro., 174. 


6. Exemptivn in bankruptcy, made under constitution of 1868, sub- 
ject to judgment based on debt contracted prior to its adop- 
tion. Hiley, trustee vs. Bridges, 375. 

7. Judgment creditor not affected by proceedings in bankruptcy, 
not having proved his debt, etc. bid; Cooper vs. Dearing, 
adm’r, 633. 

8. Executor so administering as to render himself personally liable 
to creditors, debt is fiduciary and unaffected by discharge. 
Laramore, ex’r, vs. McKenzie, guardian, et al., 582. 

9. Award rendered against executor for such debt, excepted to before 
adjudication of bankruptcy, but exceptions withdrawn and 
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award made judgment of court pending proceedings in bank- 
ruptcy, judgment may, after discharge or before, be enforced 
against property acquired subsequent to adjudication, and 
against property set apart by assignee as exempt. bid. 

10. Proof of fiduciary debt and receipt of dividend therecn, no ob- 
stacle to collection of balance, though dividend was, by con- 
sent of creditors, larger than debt was entitled to. bid. 

11, Exemption in bankruptcy does not set apart homestead under 
state law, debtor holds same as though no such proceeding by 
assignee had been had. Ibid; Cooper vs. Dearing, adm’r, 633. 

12. Discharge not render witness competent who would otherwise 
be incompetent on account of opposite party to contract being 
dead. Oatis vs. Harrison et al., ex’ra, 535. 

13. Ejectment, bankruptcy of defendant pending, no cause for sus- 
pending proceedings. Woodson vs. Veal et al., 562. 

14. Combination by bankrupt with creditor to give him fraudulent 
preference, assignee may recover from creditor. Harris, as- 
signee, vs. Morris, 605. 


BANKS. See Corporations, 1-3, 6, 7. 


BOND FOR TITLE. See Ejectment, 6-8; Levy and Sale, 4. 


BONDS. 

1. Collector of internal revenue of the United States, bond of is for 
the indemnity of the government alone. Clark et al. vs. 
United States, 156. 

2. Contribution, security on official bond who aids principal in 
breach, not entitled to from co-security. Scofield vs. Gaskill et 
al., 277; Healey, Berry & Co. vs. Scofield, 450. 

8. Forthcoming of property to answer for debt, bond for; obligors 
undertaking to preserve same and produce it on demand, or 
pay the debt, must do one or the other. If part of the prop- 
erty be produced, its proceeds being accepted by the obligee, 
will go in reduction of the debt, and the balance due will be 
the measure of recovery in suit on bond. Brumby et al. vs. Bar- 
nard, agent, 292. 

4. Acceptance by obligee of part produced is no election by him to 
measure his recovery by the value of the residue rather than 
by the balance of the debt. did. 

5. Amount of debt and quantity of property being set forth in condi- 
tion of bond, parol evidence inadmissible to vary. did. 

6. Tax collector and sureties, notice not necessary as condition pre- 
cedent to execution against. Walden, adm’z, vs. County of 
Lee, 296. 
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7. Ordinary a surety on bond, may nevertheless order execution 
issued against his principal, himself, and the other sureties. 
Ibid. 

8. Issuable defense on oath not having been filed to suit on bond of 
sheriff, court, under constitution of 1868, should enter judg- 
ment without jury. Burnett vs. Smith, gov , 314. 

9. Securities of administrator of deceased prior administrator liable 
to action on bond without prior judgment of devastavit, if 
their principal has removed from the state, and this though he 
be served whilst passing through. Giles, ord., for wse, vs. 
Brown, adm’r, et al., 658. 

10. Action need not set out names of creditors and nature of debts, 

or allege other breach of bond than conversion of estate by 

first administrator, and failure to pay debts, etc. did. 

















BURGLARY. See Criminal Law, 2, 3, 31, 32, 41. 







CAVEAT. See Wil, 1, 4—11. 


CERTIORARI. 


1, Case turning on disputed facts should be remanded for new trial. 
Desvergers vs. Kruger, 100. 

2. What is admitted in the petition requires no verification as 
against the petitioner. Hider vs. State, 142. 

3. Dismissal because two cases between same parties were improp- 
erly joined, certiorari may be renewed within six months. 
Smith vs. Bryan, 628. 

4. ‘‘ Brought”, certiorari is not, within meaning of §2920 of Code, 
until filed in clerk’s office. Barrett & Carswell vs. Devine, 632. 

5. Judgment rendered in justice court on June 12th, petition for 

certiorari sanctioned on the 7th of following September, and 

filed on the 12th, more than three months had elapsed. Ibid. 













CHARGE OF COURT. 


1. Request not warranted by evidence should not be given. Sauls- 
bury, Respess & Co. vs. Wimberly, 78; Nuteel et al. vs. State, 264; 
Plain vs. State, 281; Watts et al., ex'rs, vs. Haines, 327; Williams 
vs. State, 368. 

2. General exception to entire charge not considered. Ibid; Thomp- 
son v8. Feagin, 82; Reedy vs. Brunner & Co., 107. 

3. Law substantially charged, inaccuracy of expression which can- 
not injure defendant no ground for new trial. Moses vs. State, 
138. 

4. Evidence admitted without objection that pleadings did not au- 
thorize, not error to charge on. Leitner vs, Goodwin & Beall, 

148, 
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5. Negligence, whether on part of inn-keeper or on part of guest, is 
equally question for jury. Court should not charge that guest 
was bound to fasten particular window if he could have seen 
it by use of ordinary diligence. Whether he was justifiable in 
assuming that there was no such window, or that it was kept 
fastened, are matters for the jury, and not for the court. Bohler 
vs. Owens, 185. 

6. Where guest admitted that loss occurred by his own fault, jury 
should have been left to give such effect to the admission as 
they thought it deserved. Error to instruct them that they 
might consider it in two aspects, first, as showing a conscious 
omission to exercise proper diligence, or, secondly, as an ad- 
mission that, from being affected by drink, he failed in the use 
of such diligence. Ibid, 

7. Though verdict was right under the evidence, a new trial is 
awarded in obedience to §3248 of Code. Ibid. 

8. Opinion on facts, to ascertain whether part of charge excepted 
to expresses, whole charge considered. Nutzel et al. vs. State, 
264. 

9. Requests, verbal, to charge, made in argument, but attention of 
court not further directed to same, omission to give not ground 
of new trial. Counsel should have reminded court of omis- 
siop, or put requests in writing. West. & At. Railroad vs. 
Clements et al., 319. 

10. Law given substantially to jury, including requests so far as legal, 
new trial not ordered because requests were not delivered ex- 
actly as written. Ibid. 

11. Balanced equally on any contested point, charge that if evidence 
be, jury should find that part of the case in favor of the de- 
fendant, not erroneous in view of the special facts. Davis vs. 
Central Railroad, 329. 

12. Action by infant child for damages from wounds and bruises that 
were cured in a few months, and from loss of sense of hear- 
ing alleged to have been a consequence of injury, charge given 
substantially correct. bid. 

13. Whole charge considered together to arrive at meaning of several 
parts. Newman vs. State, 609. 

14. Request assuming material fact should not be given. Southwest- 
ern Railroad vs, Johnson, 667. 


CLAIM. 


1. Withdrawn, claim cannot be after return of verdict but before 
publication. This should be done before jury leave box to 
make up verdict. Howser vs. Brown, 366. 


2. Judge passed on claim, by agreement, without intervention of 
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jury, too late to withdraw after he had pronounced decision. 
Hiley, trustee, vs. Bridges, 375. 

8. Factor’s lien created in November will take precedence on crop 
over judgment rendered in preceding March, But delivery in 
December will not vest such title in factor as will support 
claim. Priority must be asserted by foreclosure. Stallings vs. 
Harrold, Johnson & Co., 478. 

4. Disability of levying officer being apparent, levy dismissed on 
motion of claimant. State vs. Jeter, 489. 

5. Cumulative, not exclusive, claim laws as remedy for true owner 

are. Bodega et ux. vs. Perkerson, 516. 


6. Execution correctly describes judgment as recovered by H. & Co., 
no material variance in subsequent clause which requires 
money collected to be paidto H. Smith vs. Sweat et al., 539. 


7. Divers lots described by numbers levied on and claimed, is issue 
fully disposed of by verdict which finds certain numbers sub- 
ject, but fails to find other numbers either subject or not sub- 
ject. Van Leonard, trustee, vs. Hagle Man. Co., 544. 

8. Judgment entered against claimant for costs on such verdict, and 
that execution proceed against lots found subject, no dismissal 
of levy as to other lots being had, plaintiff deemed to have ac- 
cepted and adopted verdict. Ibid. 

9. Possession by defendant at date of levy admitted by claimant 
and ascertained by court, onus is upon claimant and he has 
right to open and conclude. Powell vs. Westmoreland, trustee, 
572. 

10. Trial had as to two tracts, both of which were found subject; 
new trial as to one does not necessitate new trial as to other. 
Haslam vs. Campbell & Jones, 650. 





























COLLATERAL SECURITY. See Negotiable Instruments, 5, 7. 






CONFESSIONS. See Criminal Law, 49, 50. 







CONSTITUTIONAL LAW. 


1. Ordinances of municipal corporations, 5th par. of 4th section of 
8d article of constitution of 1868, in reference to titles and 
subjects matter of acts, has no reference to. Waring vs. Mayor, 
etc., of Savannah, 93. 

2. Taxation, property may be exempted from by municipal author- 
ities. Ibid. 

8. Gross earnings of merchants and others, and interest on bonds, 

etc., need not be taxed at same rate as real estate. Ibid. 


4, Income is not property in the sense of par. 27, art. 1 of constitu- 
tion of 1868. did. ' 
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5. Jurors, act of 1858 providing how they shall be selected in Chat- 
ham, for trial of criminal cases, when regular panel has been 
exhausted, is repugnant to the constitution of 1868 and act 
of 1869. Moses vs. State, 138. 

6. Act of 1872 ‘‘to prescribe the manner of incorporating towns 
and villages in this state,” in so far as it sought to add new 
and additional powers to those contained in charters thereto- 
fore granted, was unconstitutional as containing matter not in- 
dicated by its title. Ayeridge vs. Town Commissioners, etc., 405. 

7. Act of 1874 amending caption by adding language to cure defect 
indicated, demonstrates that it contains two subjects matter, 
and renders it unconstitutional on that ground. Jdid. 

8. Uniformity provision as to taxation in constitution of 1877, not 
prevent imposition by municipal corporation of tax on one 
class of business and not onanother. Cutliff et al. vs. Mayor, etc., 
of Albany, 597. 


CONTEMPT. See Sheriff. 


CONTINUANCE. 


1. Executor made party to pending action may be ruled to trial at 
once unless case be shown for continuance. Haley, ea’r, vs. 
Evans, 157. 

2. Absence of counsel without leave, and unexplained, is not such 
cause. Ibid. 

8. Nor is absence of certain books in plaintiff's possession, when 
they would not be available as evidence if present. Jdid. 

4. Popular excitement not ground of continuance in criminal case, 
considering means of obtaining impartial jurors, changing 
venue, etc. Lovett vs. State, 257. 

5. That defendant has recently discovered material witness, sup- 
posed from information to be in Massachusetts, who he be- 
lieves will be present at next term, not cause for continuance, 
it not appearing how, or from whom, the information was re- 
ceived, ov for what reasons his attendance is expected, or by 
what means to be compelled. did. 

6. Order continuing, with leave to amend, not such final judgment 
as will authorize writ of error. Haygood vs. Ga. Bk'g & Trust 
Co., 291. 

7. Defense not good in law on face of record, continuance to estab- 
lish properly denied. Brumby et al. vs. Barnard, agent, 292; 
Johnson vs. State, 634. 


CONTRACTS. 


1. Absolute, unconditional promissory note cannot be changed into 
conditional obligation by parol, in absence of fraud, accident 
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or mistake. Haley, ea’r, vs. Hvans, 157; Brumby et al. vs. Bar- 
nard, agent, 292; Starr vs. Mayer & Co., 546; Wright vs. Wilson, 
614. 

. Public policy forbids, and renders illegal, contract made between 
person who was mayor and ex-officio president of council and 
the city, which it was his official business to see faithfully per- 
formed. Mayor, etc., of Macon et al. vs. Huff, 221. See Compton 
et al. vs. Killen, 548. 

. Ratification might result from act of mayor and council of which 
he was not a member, but not from anything done or left un- 
done by council of which he was the official head. bid. 


. Equity will not however set aside such contract, though illegal, 
unless complainant does equity by refunding money expended, 
etc., in absence of fraud on part of defendant. did. 

. Parol, written contract cannot be varied by, on ground that de- 
fendant signed without reading it, and it did not contain the 
agreement made. Bostwick vs. Duncan, Johnston & Oo., 388. 

. Insurance company employed agent and agreed not to change 
rates during contract, but nevertheless did increase them so 
that he could secure no policies, in action for breach, measure 
of recovery would be what he would have earned had no such 
inerease been made. Life Association of America vs. Ferrill, 
414. , 

. Substitution of one debtor for another by parol agreement, fixing 
time of paymcnt, and inducing creditor to discharge former, 
undertaking of latter is not collateral but original, and will be 
enforced whether he owed anything to former or not. Hden- 
Jield vs. Canady, 456. 

. Gaming contract, that motion to substitution was, not prevent 
its being effective by way of estoppel, if creditor discharged 
original debtor, and accepted substitute, without notice. 
Ibid. 

. Time, although of essence of contract, may be waived; and if, by 
consent, one party has complied with its terms after the pre- 
scribed time, bill for specific performance will lie. Moody vs. 
Griffin, 459. 

. Planter, whether before or after crop is planted, obtains from 
banker advance of money with which to make it, contracting 
by parol to deliver at warehouse part of cotton crop equal in 
value, no price or definite quantity being specified, and dies 
before any cotton is delivered, sale is incomplete, and his title 
to the whole crop remains undivested. Lewis vs. Lofley et al., 
adm’rs, 559. 

. Description of property in contract, what was covered "thereby 
shown by parol. Saulsbury, Respess & Co. vs. Blandys, 646. 
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12. Sale to third person on faith of promise of defendants to accept 


his draft for purchase money, specifie performance enforced, 
Ibid. 


CONTRIBUTION. See Surety and Indorser, 6. 
CORONER'S JURY. See Jury, 9. 
CORPORATIONS. 


1, Bankruptcy does not terminate corporate existence, nor vacate 
office of directors. Holland vs, Heyman & Bro., 174. 


. Chartered bank adjudicated a bankrupt, director of last board 
cannot buy up claims at a discount and entitle himself to credit 
therefor at face value in settlement with creditors on his per- 
sonal liability. At least, this cannot be done so as to defeat 
action brought before such claims were thus actually applied. 
Ibid. 

. Though he be sued as a stockholder, his legal disability as a di- 
rector may be urged in reply to claims set up by him, without 
any allegation to that effect in the pleadings. bid. 


. Railroad corporations, consolidation creates new corporate being 
when. State vs. Atlantic and Gulf Railroad, 268. 


. Consolidation in June 1863, created new corporation, subject to 
general tuxing power of the legislature, irrespective of any 
concession or limit of the power which the charters of the for- 
mer companies contained. bid. 


. Bank bills that ceased to circulate as currency prior to June 1st, 
1865, came under limitation act of 1869. That charter was 
surrendered in 1877, and assets placed in hands of receiver, 
not disengage bills from operation of act. Johnston et al. vs. 
Talley et al., 540. 

. Stockholders can insist upon excluding creditors as to all claims 
thus barred. bid. 

. Juror, son of stockholder incompetent as, in case to which cor- 
poration is party. Georgia Railroad vs. Hart, 550. 

. Service of garnishment on domestic corporation whose president 
resides in this state, must be upon the president, and not upon 


subordinate officer, though president be temporarily absent. 
Steiner, Smith Bros. & Knecht vs. Central Railroad, 552. 


COSTS. 


1. Bankruptcy, trustees ‘in, on transfer of fund from assignee of 
state court to, what costs will be allowed. Seligman et al., trus- 
tees, vs. Saussy et al., 20. 

2. Disclaimer of title by defendant in ejectment, relieves maker 
from future costs. Killen vs. Compton etal , 116. 


8. Appeal from justice court tried and results in favor of appellant, 





INDEX. 695 


costs paid on entering same are part of costs for which judg- 
ment is to be rendered against adverse party. Abrams vs. Lang, 
Sons et al., 219. 


4: Superior court has no power to order justice, by rule or other- 
wise, to refund. Jbdid. 

5. Appeal, on entering, legal costs have to be paid, not merely de- 
posited. Ibid. 

6. Administrator not entitled to have appeal from decision of ordi- 
nary on annual return, made e# parte, until he has paid the 
costs, and given security for future costs. Appeal in forma 
pauperis not allowed. Adams, adm'r, vs. Beall, ord., 325. 


COUNTY JUDGE. See Landlord and Tenant, 3. 


COUNTY MATTERS. 


1. Tax of 199 per cent., 100 per cent of which was recommended by 
grand jury, and remainder authorized by local act to provide 
for paying bonds, coupled with items which needed no rec- 
ommendation, illegality attacking, properly dismissed. Arnett 
v8. Griffin, tax col., 349. 

2. Commissions on money borrowed for county without authority 
of law, treasurer not entitled to retain out of county funds. 
Wood vs. Commissioners of Greene County, 556. 


3. Commissioner of education, and not the treasurer, is the legal 
custodian of the school fund, from whatever source derived; 
treasurer not entitled to commissions thereon. Wood vs. Com- 
missioners of Greene County, 558. 


COUNTY TREASURER. See County Matters, 2, 3. 
CRIMINAL LAW. 


1. Jurors, that some who found indictment, regular on its face, 
were not regularly summoned and empaneled, is matter for 
plea, not for demurrer. Wiliams et al. vs. State, 88. 

2. Indictment in one count alleged larceny from house broken and 
entered of goods to value of $150.00; two offenses are chargod, 
viz: burglary and larceny from the house of more than $50.00. 
Ibid. 

3. After verdict of guilty of latter, judgment not arrested, although 
indictment might have been held bad on special demurrer. 
Ibid. 

4. Pleas in abatement and demurrers thereto should be in writing 
and regular, so that the issue made and decided can be plainly 
understood by reviewing court. Sanders et al. vs. State, 126. 

5. Armed men invading premises of citizen to search may be guilty 
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of riot, though the citizen invite them to breakfast, etc., in 
order to get them off as speedily and easily as possible. bid. 
Larceny, what constitutes asportation sufficient. Lundy vs, State, 
148; Williams vs. State, 368. 
Grand jurors cannot impeach their finding. Simms & Lloyd os. 
State, 145. 


. Faro table, to convict of offense of keeping under $4540 of Code, 


it is not necessary to show that things of value were bet. Ibid. 


. That breach of town ordinance was committed after its passage 


is necessary part of case for prosecution. Commissioners of 
Lawrenceville vs. Crawford, 162. 


. Forgery may be founded on order purporting to have been signed 


by married woman. In absence of proof to contrary, separate 
estate will be presumed. Wilcowson vs. State, 184. 


. Newly discovered evidence consisting wholly of declarations 


made by the state’s witnesses after the trial, and tending only 
to discredit their testimony, is not ground for new trial. Brown 


vs. State, 210. 


. Statement of prisoner is to have such force only as jury think 


right to give it, they being instructed that they are to render 
a true verdict according to the evidence. Ibid. 


. Husband on trial for homicide of wife, that state of feeling 


between them was bad was admissible, especially where it 
tended to corroborate a witness sought to be impeached. Shaw 


vs. State, 246. 


. Declarations by husband that he had beaten wife, and thought 


he had the right todo so, though made about four years before 
the homicide, admissible to show probability of his having 
committed the crime, it having been done partly by beating. 


Ibid. 


. Direct evidence of defendant’s guilt, though witness who gave 


it was ignorant and weak-minded, and admitted to having 
previously made contradictory statements under influence of 
fear, recommendation to mercy would be of no avail. iid. 


. Continuation of criminal case on ground of popular excitement, 


not essential to fair trial, considering means afforded for ob- 
taining impartial jurors, changing venue, etc. Lovett vs. State, 


257. 


. That defendant has recently discovered a witness, supposed from 


information to be in Massachusetts, who will swear to matters 
material for the defense, and who he believes will be present 
at next term, not cause for continuance, it not appearing how, 
or from whom, the information was received, or for what rea- 
son his attendance is expected, or by what means compelled. 


Ibid. 
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18. Minutes of evidence at coroner’s inquest are, when duly proved, 
admissible, J did. 

19. Hearsay, evidence when first admitted objectionable as, if direct 
facts be subsequently proved by another witness whose know- 
ledge is personal and immediate, and as whose sayings they 
were detailed hy former witness, irregularity not require a new 
trial. did. 

20. Cross-examination by defendant having established that another 
person was arrested for the homicide, competent for state to 
show by warrant and judgment of discharge, how the arrest 
was disposed of. Ibid. 

21. False account gived by defendant at coroner’s inquest would be 
suspicious, and jury might consider mendacity as circumstance 
against him. Jbdid. 

22. Jury had copy of Code in room for short time, which, without 
reading a single line, they sent out, of no consequence. Jbid. 

23. Juror, loose remarks made in bare jest by, before he was sworn, 
work no disqualification, he having explained after the trial 
by affidavit, and shown himself impartial. did. 

24. Larceny from vessel under §4408 of Code, is complete when box 
is broken open and shoes taken out and concealed, though not 
carried out of vessel. Nutzel et al. vs. State, 264. 


25. Several charged in same indictment with offense of assault with 
intent to murder, committed by throwing rocks and pieces of 
brick, and one is on trial alone, evidence is admissible that he 
threw a rock or brick-bat, or both, though no conspiracy be- 
tween him and the other defendants is established, And this, 
though the witness cannot be certain whether the missiles 
thrown were rocks exclusively, or brick-bats exclusively, or 
one of each. Plain vs, State, 284. 

26. Principals in the first degree, all the defendants may be. Jdid, 

27. Charge in reference to finding defendant guilty of simple assault, 
where no view of evidence would authorize such verdict, 
should not be given. did. 

28. Sentence to five years in penitentiary not deemed cruel and ex- 
cessive, when period might legally have been extended to ten 
years. Ibid. 

29. Sentence, in writing out, court may fix period shorter than that 
designated orally, and this in the absence of the defendant 
I bid. 

30. That defendant, after sentence was pronounced but before it was 
written out, was sent away by the sheriff on demand of the 
keeper of the penitentiary, was not the fault of the court, and 
furnished no reason for not mitigating the punishment, J did, 


31. Gear-house, though fenced to itself, may be within the protec- 
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tion of the dwelling-house, there being a gate between it and 
the main yard, always left open at night, so as to constitute 
one yard, and under the protection of the yard dog. Bryant 
vs. State, 358. 


. Burglary, upon proof of these facts, verdict of guilty sustained, 
though the indictment allege that the gear-house was within 
the curtilage and protection of the dwelling, the statute being 
in the disjunctive. Ibid. 


. Felony, on trial for, no authority for examining on the votre dire 
two or more jurors together, or for putting upon the prisoner, 
after the examination, more than one at a time. Williams vs. 
State, 367. 


84, Argument of counsel, length of, not matter for predetermination 


by the court. J did. 


85. Discretion of court as to introduction of testimony at any stage, 


not controlled. Jdid. 


86. Fornication not included in rape, and judgment on verdict for 


former on indictment for latter, will be arrested. Speer vs. State, 
381. 

. Larceny from dwelling under $4414 of Code, that word “‘ pri- 
vately” was omitted from indictment, not good in arrest. 
Smith, vs. State, 430. 

. Goods stolen specified, and value alleged to be over $50.00, gen- 
eral verdict of guilty sufficient without any special finding as 
to value. did. 

. Presence of prisoner and counsel when sentence was pronounced, 
' not the practice to enter on the record; silence of record as to 
such fact not good in arrest. did. 

. Sentence, preceded by statement of case in which it is rendered, 
need not name prisoner’s offense in body of it. Nor need it 
be signed or dated, if entered on minutes as of particular day, 
and the minutes of that day be regularly signed by the judge. 
Ibid. 

. Burglary, evidence sufficient to show that offense was committed 
in night-time. Williams et al. vs. State. 445. 

. Disturbing religious congregation, indictment for sufficiently full 
on general demurrer and motion in arrest. Hicks et al. os. 
State, 464. 

. Assault and battery, for a man, without some innocent reason or 
excuse, to put his arm around the neck of another’s wife, 
against her will, constitutes. Goodrum vs. State, 509. 

. Husband incompetent to discredit her testimony by proving that 


she delayed complaining to him when the opportunity existed. 
Ibid. 
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45. Court observing rule of public policy being violated, may apply 
proper corrective. Ibid. 

46. Jurors, that two had been on grand jury which found bill, dis- 
covered after arraigninent but before any evidence had been in- 
troduced, proper to discharge jury and impanel another. Wat- 
kins vs. State, 601. 


. Jeopardy, such as to prevent trial thereafter, proceeding does 
not put defendant in. Jdid. 


. Attempt to kill with weapon likely to produce death, to justify, 
it must appear that such action was necessary to prevent the 
commission of a felony on defendant. Newman vs. State, 609. 


. Principal in second degree, indictment against need not describe 
him as such in express terms. Sufficient to charge both prin- 
cipals witb offense, and then allege that one perpetrated the 
crime and the other was present aiding and abetting. Millen 
vs, State, 620. 

. Principal in first degree, acts and sayings of admissible to show 
his guilt on trial of principal in second degree, where such acts 
and sayings are contained in confessions of latter. did. 

. Confessions, jury may consider all legal evidence to corroborate; 
and where such contessions go to the jury without objection, 
question whether voluntary or not is for them. bid. 

. Spirituous liquors, one who sells by the quart must obtain the 
license and take before the ordinary the oath required of re- 
tailers. Johnson vs, State, 634. 


. Indictment for selling by the quart without license from the 
ordinary, need not allege taat defendant had no license from 
an incorpurated town, etc. Ibid. 

Indictment names defendant, but afterwards, in charging the of- 
fense, leaves a blank instead of re-naming her, not good in ar- 
rest. Jordan vs. State, 656. 


. Lewd house, that indictment does not allege that it was kept for 
purposes of fornication by the owner, etc., not good in arrest. 
Ibid. 

. Misnomer pleaded before arraignment, in that defendant had 
been indicted as ‘‘ Lizzie Jordan,” when her name was Eliza 
A. Jordan, and she was known by no other, error to strike. 
Ibid. 


DAMAGES. 


1. Action for damages on account of sale of worthless fertilizer, 
not error to charge that plaintiff should be paid for the hauling, 
though there was no allegation in the declaration about such 
item, evidence as to expense of hauling having been intro- 
duced without objection. Leitner ve. Goudwin & Beall, 148. 
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2. Action by infant child for damages from wounds that were cured 
in a few months, and from the loss of sense of hearing alleged 
to have been a consequence of the injury, correct measure of. 
Davis vs. Central Railroad, 329. 


8. Insurance company employed agent and agreed not to change 
rates during employment, but nevertheless did increase them so 
that he could secure no policies, in action for breach of con- 
tract, measure of recovery would be what he would have 
earned had such increase of rates not been made. Life Asso- 
ciation of America vs. Ferrill, 474. 


DEBTOR AND CREDITOR. See Attachment, 7; Fraudulent Con- 
veyance. 


DEEDS. 


1. Forgery, on issue whether deed was, certificate from secretary of 
state that no such person as witness who attested as a justice, 
was a justice of the peace at the time the deed was executed, 
conclusive, unless rebutted by other evidence. Wéilliams vs. 
Goodall, 482. 


2. Grants, all papers and evidence upon which applications to cor- 

’ rect are based, must, under $2357 of Code, be filed in execu- 

tive office; therefore, defendant will not be heard to deny that 

he had notice of proceedings to correct,by his own oath, until 

he has exhausted the better evidence which such certified copy 
would afford. did. 


8. Uncertainty of deed as to what precise part of large tract might 
be appropriated for buildings, aided by actual appropriation 
and long enjoyment. Georgia Railroad vs. Hart, 550. 

4, Necessity of dwelling houses for employees of railroad at given 
location, question of fact, not of law. did. 

5. Absolute deed, assented to by wife in writing, though made as 
security for debt, passes title. Provisions as to surrender of 
homestead and claim to twelve months’ support, as to sale, as 
to repurchase, etc. etc., rather confirm view that title was in- 
tended to pass. Woodson vs. Veal et al., 562; Gibson vs. Hough 
& Sons, 588. 


DIRECTORS. See Corporations, 1-3. 


DISTRESS WARRANT. See Landlord and Tenant, 3. 


DISTRIBUTION. See Wills, 2, 3. 


DOWER. 


1. Non resident, widow entitled to dower in lands of. Mitchell vs. 
Word, guardian, et al., 525. 
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2. Waiver of dower not result from acceptance of gift of personalty, 
made by husband in contemplation of death, and declared in 
writing to be for individual use of wife, and as part of her in- 
terest in his estate, nothing being said in relation to dower. 
Iind. 


EDUCATION. See County Matters, 3. 


EJECTMENT. 


1. Disclaimer of title and right of possession filed, with denial of 
actual possession, not entitle defendant to have action dis- 
missed as to him. Plaintiff has right to prove actual posses- 
sion, and then to take verdict on disclaimer. Killen vs. Comp- 
ton et al., 116. 

. Disclaimer, effect of is to relieve maker from future costs. bid. 
. Declaration served on one to whom no process was directed, he 
did not thereby become a party. Proper motion as to him 


was, not to dismiss the suit, but to vacate the entry of service. 
1 bid. 


. Tenants in common bringing ejectment can only recover their 
respective shares. Wilson vs. Chandler et al, 129. 

. Ancient boundary, precise location of material question, evi - 
dence is admissible for defendant that, many years ago, 
plaintiff's then co-tenant, when upon the land and offering his 


interest for sale, pointed out the line now contended for by 
him as the true boundary. Plaintiff having derived his title 
in part from the former co-tenant is, to some extent, affected 
by his admissions as to boundary. Ozmint vs. Anglin, 242. 

. Bond for titles, obligor can maintain ejectment against obligee 
before all the purchase money is due, if part be due and un- 
paid. Hill vs. Winn, 337. 

. Insolvency of obligor no defense to action even though he has 
himself only a bond for titles. These facts may constitute 
ground for rescission, but not for keeping both land and pur- 
chase money. Ibid. 

. Obligee cannot dispute that obligor has sufficient title to main- 
tain ejectment as means of coercing payment. did. 

. Muniments of title that are utterly void, should not be admitted 
in evidence, where mere color of title would be noaid. Knapp 
vs. Harris et al., 398. 

. Deed to secure debt made to trustee, ‘‘to seize, sell and dispose 
of” certain real estate, with stipulations as to the manner of 
sale, and providing how the proceeds shall be disposed of, 
passes such title as will enable trustee to recover in ejectment. 
Cameron, trustee, vs. Phillips, 434. 
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. Title papers void, and, on facts, not even relevant as color of 
title, should be rejected. Morris vs. Tinker, 466. 

. Mesne profits may embrace rent of mill and mill-site as one es- 
tablishment, when premises in dispute is a site with steam 
saw-mill thereon. Whole treated as realty in estimating plain- 
tiff’s damages. Ibid. 

. Improvements, jury may decline to reduce mesne profits on ac- 
count of, where the evidence shows that they are not lasting, 
but must perish before plaintiff can reap benefit therefrom. 
Ibid. 

. Bankruptcy of defendant pending, no cause for suspending pro- 
ceedings. Woodson vs. Veal et al., 562. 


. Title to secure debt being enforced by ejectment; defendant 
having equitable right to surplus may secure same by plea, by 
alleging that the market value of the land was in excess of the 
debt, that he was unable to redeem, praying sale, etc. did. 


. Rule of court which requires defendant to admit possession, not 
apply to complaint under the statutory form. Gadbbdett, trus- 
tee, vs. Sparks, 582. : 


EQUITY. 


1. That intestate sold personalty of complainant, agreeing to invest 
proceeds in home for her, but, instead, bought property in his 


own name, and his administrator has disposed thereof, ien- 
dering identification impossible, not ground for equitable re- 
lief. King vs. Pate, 106. 

. Equitable defense cannot be set up to action at law where intro- 
duction of new party is required. Holliday vs. Strickland, adm’r, 
150. 

. Receipt of money under consent decree which provides that origi- 
nal bill be held up to try issues touching other property not 
distributed, estops party from demurring to original bill for 
want of equity in it to try those issues. McGehee, trustee, vs. 
Mott et al., 159. 

. Illegal contract, in absence of fraud on part of defendant, equity 
will not set aside unless complainant does equity by refunding 
expenditures, etc. Mayor, etc., of Macon et al. vs. Huff, 221. 

. Specific performance, chancellor has no power to decree in vaca- 
tion. Lowell Machine Shop vs. Atlanta Cotton Factory, 233. 

. Directions for moulding order to protect parties until final hear- 
ing. Jbid. 

. Contribution, security on official bond who aids principal m 
breach, not entitled to from co-security. Scofield vs, Gaskill et al, 
277; Healey, Berry & Co., vs. Scofield, 450, 
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of cause as will entitle complainant to writ of error. Rem- 
edy is by exception pendente lite. Mayor, etc. of Brunswick os. 
Lamb, sheriff, et al., 342. 


. Judgment creditors agreed for division of fund arising from sale 


of property of debtor, it not being sufficient to satisfy both; 
fact that one acted under erroneous belief that other had valid 
mechanic’s lien, no such mistake of law as will vacate agree- 
ment. DeGive vs. Healey & Berry, 391. 

Mistake of fact induced by attorney of opposite party, in matter 
easy of verification, no ground to vacate agreement based 
thereon, on bill filed eight years thereafter. Ibid. 

Insolvent debtor seeking to prefer certain creditors by mortgage. 
no ground for equitable relief. Heidingsfelder et al. vs. Slade & 
Etheridge et al., 396. 

Whether one partner, without the knowledge of the other, can 
legally execute a mortgage on partnership property to secure 
a firm debt, can be tested as well at law as in equity. bid. 

Judge, at chambers, had nu power by virtue of act of 20th Feb- 
ruary, 1854, to order sale of property of minors, unless it was 
held for them in trust, or was within equity jurisdiction by 
reason of some pending litigation. Knapp vs Harris et al., 
398 See Wells vs. Chaffin et al , 677. 

Time, though of essence of contract, may be waived; and, if by 
consent, one party has complied with its terms after the pre- 
scribed time, bill for specific performance will lie against the 
other. Moody vs. Griffin, 459. 

Creditor has no occasion to appeal to equity unless the adminis- 
trator is insolvent, or his effects are beyond the jurisdiction. 
Jones vs. Parker, 500. 

Grantor in absolute deed executed to secure debt, having equitable 
right to enforce execution of power of sale in order to realize 
surplus, may maintain bill or equitable acticn at law for that 
purpose, notwithstanding recovery against him in ejectment. 

_ Woodson vs, Veal et al., 562. 

Remedy at law complete, demurrer to bill properly sustained. 
Mulligan vs. Hammiil et al., 594. 

Homestead sold by consent of ordinary, and proceeds used for 
family, purchaser acquires an equity, and if debt be such as 
could not sell the homestead in hands of family, it cannot sell 
it in the hands of those whose money has been used by the 

family. Bonds et al. vs. Strickland et al., 624. 

Motion to disntiss made at trial term where it is apparent that on 

decree can be rendered in favor of complainants. If objection 

be to forum only, it must be by demurrer at first term. Find- 

ley et al. vs. McBurnett et al., 627. 
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20. Specific performance of contract of defendants to accept draft of 
third person for purchase money, enforced, where sale was 
made on faith of such promise. Saulsbury, Respess & Co. vs. 
Blandys, 646. 


ESTOPPEL. 


1. Maker, on being inquired of by third person to whom payee was 
offering to sell note after dishonor, answering that it was all 
right and he would pay it, estopped from setting up failure of 
consideration, etc. Reedy vs. Brunner & Co., 107. 


. Receipt of money under consent decree which provides that orig- 
inal bill be held up to try issues touching vther property not 
distributed, estops party from demurring to original bill for 
want of equity in it to try such issues. McGehee, trustee, vs. 
Mott et al., 159. 


. Alimony, suit by reputed wife for, husband estopped from de- 
nying her competency to contract marriage by reason of race 
or color, if he has in fact married her (though without license 
or the usuai ceremony), lived with her many years as his wife, 
and reared a family of children by her. Dillon vs. Dillon. 204. 


. Especially will this estoppel operate if he has procured an act of 
the general assembly reciting that satisfactory proof had been 
furnished to establish her right and privilege of citizenship, 
and enacting that she and her children are entitled to such 
right and privilege. did. 

. Sale under tax fi. fa postponed at instance of defendant, she is 
estopped from attacking levy as excessive. Jones vs. Johnson, 
260. 


. Collector estopped from denying validity of orders under which 
he has collected county tax, even if they were illegal. Wal- 
den, adm’z, vs. County of Lee, 296. 

. Obligee in bond for titles who went into possession under obligor, 
cannot dispute that latter has sufficient title to maintain eject- 
ment us means of coercing payment. Hill vs. Winn, 337 


. Motive for substitution of one debtor for another was gaming con- 
tract, not prevent substitution from being effective by way of 
estoppel, if creditor discharged original debtor and accepted 
substitute without notice that transaction involved the execu- 
tion of an illegal contract. Hdenfield vs. Canady, 456. 


. C purchased land from D, taking bond for title and paying part 
of the purchase money, and then sold to E & E for $400.00 
cash and their note for $1,000.00. They paid D the balance 
of the purchase money, C assigned the bond for titles to their 
wives, and directed D to convey to the latter, which was done, 
C witnessing the decd. C brought suit against E & E on their 
note, and garnished parties who owed them enough to pay the 
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same; the garnishment was settled on their promise to pay 
$500.00. On their failure, a bill was filed by C to subject the 
land: Held, that C is estopped from instituting such proceed- 
ing. Churchill vs. Costin et al., 513. 


10. Entering judgment in his own favor on verdict, estops party from 
maintaining writ of error to reverse judgment on account of 
errors in admitting testimony, charging, etc. Van Leonard, 
trustee, vs. Eagle” Man. Co., 544. 


EVIDENCE. 


1. Foreign judgment, suit on here; verity of record, as between 
parties thereto, cannot be contradicted by parol. Powell os, 
Davis et al., 70. 


. Clerk’s entry on bill of exceptions shows that it was filed more 
than fifteen days after it was certified, supreme court not here 
aliunde evidence contradicting or explaining same. Dover os. 
Harrell, ex’r, 111. 


. Exemplification of plat of homestead and schedule of personalty 
is only secondary evidence, and inadmissible until original has 
been accounted for. Brown vs. Driggers et al., 114. 


Partners in business of farming, coutroversy between, and a mate- 
rial question being what amount of cotton was produced, ete., 
evidence admissible to show that stalks of partnership year 
indicated as good or better crop than was produced on a part 
of the same land the year following, and that the yield in the 
latter year was somuch Maddox vs. Stephenson, 125. 


. Nute declared upon lost pending action, and trial proceeding 
without copy having been formally established, genuineness of 
original and correctness of copy attached to declaration proved 
by parol, even though plea of non est factum be filed. Jernt- 
gan, ex’x, vs. Carter, 131. 


. Absolute, unconditional promissory note cannot be changed into 
conditional obligation by parol, in absence of fraud, accident 
or mistake. Haley, ex’r, vs Hoans, 157; Brumby et al. vs. Bar- 
nard, agent, 292; Starr vs. Mayer & Co., 546; Wright vs Wit 
son, 614. 


. Suit against stranger for land which plaintiff claims to be part of 
subdivision which came to him by partition, and material 
question is precise location of ancient boundary, evidence is 
admissible for the defendant, that, many years ago, one of the 
then co-tenants, when upon the land and offering his interest 
for sale, pointed out the line now contended for by him, as 
the true boundary. Plaintiff having derived his title in. part 
from the former co-tenant, is, to some extent, affected by his 
admissions as to boundary. Ozment vs, Anglin, 242. 


8. Hearsay, evidence objectionable as, defect subsequently cured by 
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establishing same facts by witness as whose declarations it was 
first admitted, Lovett vs. State, 257. 

9. Pressure of case on question whether child of deaf and dumb 
parents was deprived of sense of hearing by injury received 
when it was under two months of age. it devolved on plaintiff 
to show that child was not deaf before the injury. Davis vs. 
Central Railroad, 329. 

. Charge that if evidence be equally balanced on any contested 
point, they should find that part of the case in favor of de- 
fendant, not erroneous in view of the special facts. bid. 

. Certificate of notary public, in connection with his testimony 
that it is genuine, and that, though he has no recollection of 
the facts stated therein, he is satisfied of their truth, because 
he would not otherwise have certified them, admissible. Allen 
& Oo. vs. Georgia National Bank, 347. 

. Discretion permitting state to introduce evidence at any stage 
of trial, not controlled. Williams vs. State, 367. 

. Parol, written contract cannot be varied by, on ground that de- 
fendant signed without reading it, and it did not express the 
agreement made. Bostwick vs, Duncan. Johnston & Co., 383. 

. Muniments of title that are utterly void, should not be admitted 
in evidence where mere color of title would be no aid. Knapp 
vs. Harris et al., 398. 

. Plea to jurisdiction, though sworn to, is not evidence of facts 
therein stated. Jordan vs. Carter, 443. 

. Title papers void, and, on facts, not even relevant as color of 
title, should be rejected. Morris vs, Tinker, 466. 

. Grants, all papers and evidence upon which applications to correct 
are based, must, under $2357 of Code, be filed in executive of- 
fice; therefore, defendant will not be heard to deny that he 
had notice of proceedings to correct, by his own oath, until he 
has exhausted the better evidence which such certified copy 
would afford. Williams vs. Goodall, 482. 

. Forgery, on issue whether deed was, certificate from secretary of 
state that no such person as the witness who attested the deed 
as a justice, was a justice of the peace at the time the deed was 
executed, is conclusive. did. 

. Conversion of goods which defendant knew to have been stolen, 
action for, indictment against thieves and receiver of goods 
admissible to show prosecution. Broughton vs. Winn, 486. 

. Confessions of one of principal thieves admissible to show his 
own guilt. Ibid. 

. Rejection of evidence in answers offered by plaintiff to be ground 
of new trial in behalf of defendant, it must appear that such 
rejection was not on motion of defendant himself. Starr os. 
Mayer & Co., 546. 
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22. Subpena duces tecum, after document has beeen produced under, 
sufficiency of subpcena as a means of compelling production, 
not material. did. 

23. Exclusion of evidence which could not change result if admit- 
ted, not ground of new trial Sawnders vs. Miller, 554. 

24. Description of property in instrument, what it covered may be 
shown by parol. Saulsbury, Respess & Co. vs. Blandys, 646. 

25. Deceased witness, evidence of only admissible where parties and 
issue on first trial were substantially the same. Huslam vs. 
Campbell & Jones, 650. 


EXEMPTION. See Homestead. 
EXECUTIONS. See Judgments, 19; Levy and Sale, 13, 15. 
FACTORS. See Lien, 5, 6. 


FERTILIZERS. See Sales, 1, 2. 
FORGERY. See Criminal Law, 10; Deeds, 1. 


FORNICATION. See Criminal Law, 36, 55. 
FRAUDS, STATUTE OF. See Contracts, 7, 8, 10. 


FRAUDULENT CONVEYANCE. 


1. Sale of all his landed estate by husband to wife, if bona fide, con- 
veys title; aliter if to hinder or defraud creditors, though sub- 
sequently perfected by formal conveyance. T'hompson vs. 
Feagin, 82. 

2. Transactions between husband and wife scanned closely Jdid. 


8. Debtor in failing circumstances, fraudulent contrivance and con- 
veyance to defraud creditors; whether facts constitute, pecul- 
iarly question for jury, and their finding will not be disturbed 
if fairly passed on. Planters’ & Miners’ Bank vs. Willeo Cotton 
Millis, 168. 


4 Insolvent debtor seeking to prefer certain creditors by mortgage, 
no ground for equitable relief. Heidingsfelder et al, vs, Slade 
& Etheridge et al., 396. 
5. Whether, one partner, without the knowledge of the other, can 
legally execute a mortgage on partnership property to secure 
a firm debt, can be tested as well at law asin equity. did. 


6. Debt which defendant owed at time he gave away certain prop- 
erty, though secured by mortgage on the property given away, 
and subsequently liquidated out of the same, should be counted 
against him on the issue of solvency or insolvency. Powell vs. 
Westmoreland, trustee, 572. 
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7. Notes and accounts, etc., are property, and should be counted as 
such on issue of solvency or insolvency of donor. Jbid. 

8. Whether deed was made with intent to defraud creditors is ques- 
tion of fact for jury, to be gathered from all the circumstances 
of the case. If jury are satisfied that donor did not have such 
intent and was solvent, not necessary that he should have in 
his mind’s eye any particular creditor, and the intent to reserve 
enough to pay him. did. 

9. Creditor, whose judgment is junior to absolute deed made to se- 
cure another, can subject land without offering to redeem, if 
at all, only because the registry laws have not been complie | 
with, or because the debtor having retained possession, the 
conveyance is to be deemed fraudulent. Gibson vs. Hough 
& Sons, 588. 

10. Combination by bankrupt with creditor to give him fraudulent 
preference, assignee may recover. Harris, assignee, vs. Morris, 
605. 


GARNISHMENT. 

1. Baggage of railway passenger, is it subject to garnishment ? 
Western Railroad vs. Thornton & Acee, 300. 

2. Service of garnishment on local agent at Columbus of foreign 
railroad, did not bind company asto trunk of passenger which 
was en route, in Alabama, over the company’s road from Co- 
lumbus to West Point. As the trunk was not in reach of pro- 
cess issued by this state, when the garnishment was served, 
that it was subsequently brought into this state at West Point 
by the company, in the performance of its contract with the 
passenger, not render the garnishment effective. did. 

8. Service cn domestic corporation whose president resides in this 
state, must be upon the president, and not upon the subordi- 
nate officer, though former be temporarily absent. Steiner, 
Smith Bros. & Knecht vs. Central Railroad, 552. 

4. Return showing president not served, and not showing that he 
was a non-resident, plaintiff not entitled to judgment against 
the corporation for failing to answer. J did. 

5. Answer is in time if made on first day of second term of supe- 
rior court after service. Sanders vs. Miller, 554. 

6. Argumentative averments, presenting no direct issue on truth of 
answer, are insufficient as a traverse, and should be stricken on 
motion. did. 

7. Traverse not supported by sufficient evidence to make prima 
facie case, court may withdraw issue from jury and pass order 
discharging garnishee. Ibid. 


GRANTS. 
1. Papers and evidence upon which applications to correct are 
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based, must, under $2357 of Code, be filed in executive office; 
therefore, defendant will not be heard to deny that he had no- 
tice of proceeding to correct, by his own oath, until he has 
exhausted the better evidence which such ccrtified copy would 
afford. Williams vs. Goodall, 482. 

2. Reverted land, grant of issued in 1845 by governor to two per- 
sons, one of whom was a surveyor general and the other a sec- 
retary in the executive department, not void by reason of the 
disability of the grantees to take. Compton et al. vs. Killen, 543. 
See Mayor, etc., of Macon et al. vs. Huff, 221. 

8. Validity was derived from signature of governor and attachment 
of great seal. Signature of governor’s secretary was not ma- 
terial. bid. 

4. Land court has no power to try caveat to issuing of warrant or to 
granting of land. Ordinary can only transmit the caveat to 
the superior court as an original case. Hughers, Sr., v8. 
Chapman, 595. 


GUARDIAN AND WARD. 


1. Sale of realty belonging to minors by their guardian, without 
order from ordinary, not binding uponthem. Wells vs. Chaffin 
et al., 677. See Knapp vs. Harris et al., 398. 


2. Paper found among effects of guardian after his death, purport- 


ing to be an order for the sale, which had not been entered on 
the minutes, and which was dated at a time when he was not 
legally the guardian, though afterwards entered at instance of 
the purchaser, not render such sale binding. Ibid. 


HOMESTEAD. 


1. Default of tax collector, homestead subject to. Davis et al. vs. 
State, 76. 

2. Exemplification of plat and schedule is only secondary evidence 
under §§3816, 3817 of Code, and is inadmissible until original 
has been accounted for. Brown vs. Driggers et al., 114. 

8. Purchase money, whether homestead under $2040 of Code is sub- 
ject to, depends upon whether the exemption was had before 
or after the act of February 27, 1874; incumbent upon one re- 
lying on homestead to show that it was set apart before that 
act. Griffin vs. Hlliott, 173. 

4. Personalty of J. R. 8. being under levy when set apart as ex- 
empt, judgment of ordinary is of no force if notice served on 
plaintiff in fi. fa. designated no time for the hearing, and if 
published notice described applicant as R. J. 8., there being 
at the time a person in the county bearing that name. Smith 
vs. Loyd & Dizon, 462. 
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5. Presence of plaintiff's attorney when ordinary acted upon appli- 
cation, no waiver of notice or of legal publication, the attor- 
ney not having appeared as such, nor taken any part in the 
proceedings. did. 

. Exemption in bankruptcy does not set apart homestead under 
state law. Debtor holds same as though no such proceeding 
by assignee had been had. Laramore, ez'r, vs. McKinzie, g'd'n, 
et al., 582. 

. Wages of farm hands for labor performed before homestead was 
set apart, cannot be recovered out of homestead estate. Stokes 
vs. Hatcher, 617. 

. Sale by consent of ordinary and proceeds used for family, pur- 
chaser acquires an equity, and if debt be such as could not sell 
homestead in hands of family, it cannot sell it in hands of , 
those whose money has been used by family. Bonds et al. 
vs. Strickland et al., 624. 

. Sheriff defending refusal to levy on ground that defendant has 
taken homestead, onus on him to show that it had been legally 
set apart, etc. Smith, gov'r, for use, 08. Banks et al., 642. 


. Constitution of 1868, sheriff not protected in refusal to levy on 
homestead execution based on judgment rendered before, 
notwithstanding validity of such homestead was sustained by 
the courts of this state until reversed by the supreme court of 
the United States. did. 


. Remainder or reversionary interest in the head of family not 
subject to levy and sale during continuance of homestead. 
Haslam vs. Campbell & Jones, 650. 

12. Widow, so long as wife lives as, though there be no family but 
herself, homestead does not terminate. J did. 

18. Levy upon ‘‘the remainder after the termination of the home- 
stead estate,” admits its validity. Ibid. 


HUSBAND AND WIFE. 


1. Conveyance by trustee of wife, to pay debt of husband to pur- 
chaser with notice, void; but vendee of such purchaser, with- 
out notice, protected. Dotterer, trustee, vs. Pike et al., 29. 


2. Sale by husband to wife, if bona fide and for value, conveys title; 
aliter if made to hinder or defraud creditors, though subse- 
quently perfected by formal conveyance. Thompson vs. Fea- 
gin, 82. 

8. Transactions between husband and wife scanned closely. did. 

4. Separate estate presumed in absence of proof to contrary, where 
married women signs a note or order for goods or money. 
Wilcozson vs. State, 182. 





INDEX. 711 


5. Married woman bound by acts of her counsel to extent that any 
other suitor would be. Glover vs. Moore, 189. 


6. Alimony, suit by reputed wife for, husband estopped from de- 
nying her competency to contract marriage by reason of race 
or color, if he has in fact married her (though without license 
or the usual ceremony), lived with her many years as his wife. 
and reared a family of children by her. Dillon vs. Dillon, 204. 


7. Especially will this estoppel operate if he has procured an act of 
the general assembly reciting that satisfactory proof had been 
furnished to establish her right and privilege of citizenship, and 
enacting that she and her children are entitled to such right 
and privilege. Ibid. 

8. Assault and battery, for a man, without some innocent reason or 
excuse, to put his arm around the neck of another’s wife, 
against her will, constitutes. Goodrum os. State, 509. 

9. Incompetent to discredit her testimony by proving that she de- 
layed complaining when opportunity existed, husband is. Her 
silence is within the reason and spirit of the rule which guards 
confidence, ete. J bid. 

10. Railroad, action against by widow for homicide of husband, she 
cannot recover if the husband could have avoided injury, even 


though defendant was negligent. Southwestern Railroad vs, 
Johnson, 667. 


ILLEGALITY. See Partnership, 5. 

INDICTMENT. See Criminal Law, 1-8, 37, 38, 42, 49, 53-55. 
INDORSEMENT. See Surety and Indorser. 
INHERITANCE, RULES OF. See Wills, 2, 3. 
INJUNCTION AND RECEIVER. 


1. Discretion in granting or refusing injunction, or in appointing or 
' refusing to appoint receiver, not interfered with unless grossly 
abused, or some recognized principle of law be violated. 
Gardner vs. Howell, Jr., et al., 11; Jones vs. Johnson, 260; Au- 
gusta Ice Co. et al. vs. Gray, 344; Conner, adm’r, et al. vs. Cher- 
ry et al.; Griffin vs, English, sh’ ff, et al.; Barlow vs, Eason; Ben- 

son et al. vs. Jones ; Tison vs. Dart et al., 596. 

. Bankruptcy, order that funds in hands of receiver should be sur- 
rendered to trustees in, with certain exceptions ; before claim 
can be paid it must be shown to come specifically within ex- 
ceptions. Seligman et al., trustees, vs. Sauasy et al., 20. 

. Costs allowed on transfer of fund by receiver to trustee, what 
will be. Ibid. 


. Weak case for injunction in behalf of purchaser to restrain col- 
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lection by vendor of notes, but discretion of chancellor grant- 
ing notcontrolled. Morris vs. Barnwell, 147. 

5. Lumber furnished to erect building upon premises believed to be 
the individual property of the purchaser, but in fact trust 
property, receiver may be appointed to divide rents between 
creditor and trustee on basis that former shall be entitled to 
surplus proceeds arising from use of building. Malone, trustee, 
et al, v8, Buice, 152. 

. Though contract sought to be set aside will be held illegal on 
final hearing, on expenditures etc., made by defendant there- 
under being refunded, discretion of chancellor refusing in- 
junction and receiver will not be controlled where no damage 
will result. Mayor, etc., of Macon et al. vs. Huff, 221. 

. Bonds required being of comparatively insignificant amounts and 
injurious to neither party, discretion of chancellor in requiring 
not controlled. J did. 

. Specific performance, chancellor has no power to decree in vaca- 
tion. Lowell Machine Shop vs. Atlanta Cotton Factory, 233. 

. Refusing performance restrained, is, in effect, a decree for spe- 
cific performance. J did. 

. Exceptions to grant or refusal of injunction must be certified 
within twenty days thereafter. No exception made where 
judge fails to sign without fault of party. Gray, adm’r, vs, 
Field, 315. 

. Chancellor should not, of his own motion, appoint a receiver, 
without a proper case made therefor in the record. Augusta 
Ice Co. et al. vs. Gray, 344. 

. Discovery waived, verification necessary to bill for injunction. 
If evidence submitted falls short on any material averment, 
discretion of chancellor refusing not controlled. Mathews et 
al. vs. Cody et al., 355. 

. Executor, now insolvent, purchased land with notes belonging 
to him as such, took title to himself individually, and has held 
possession for more than ten years; refusal of injunction ap- 
plied for by legatees, to restrain his judgment creditors from 
selling, not interfered with, especially as consequences would 
not be irreparable in view of the doctrine of ls pendens, etc. 
Ibid. 

14. Intricate and numerous questions involved in different proceed - 
ings, discretion of chancellor enjoining and consolidating in 
one suit, notwithstanding right of party enjoined is in high de- 
gree probable, not controlled where no material injury will re- 
sult to her. Mitchell vs. Word, guardian, et al., 525. 

. Married woman entitled to receive annually interest of trust fund, 
the corpus of which is secur<d to her children, may look to the 
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actual produce of the fund for her annuity. If trustee, in car- 
rying on trust farm with her approbation, has contracted debts, 
equity may put farm in hands of receiver, and decree that 
part of future net jncome, year after year, be applied to past 
accumulated balances due for supplies. Robert, trustee, et al. 
vs. Tifis, 566. 

16. Affidavits used on application for injunction must be set forth 
in bill of exceptions or otherwise identified by chancellor. 
That they are set forth in the record, followed by the usual 
clerk’s certificate, not prevent dismissal. Wooibright vs. Wall, 
595. 

17. Trespass, grant of temporary injunction for, where the allega- 
tion, if any, of insolvency is distinctly denied, and where the 
facts are conflicting in reference to the real cause of the dam- 
age to the property of the complainant. Richardson vs. Nacoo- 
chee Min. Company ; Elliott vs. Prentice et al., 596. 

18. Lands rented by receiver after decrec claimed to be final, but 
which did not discharge him in terms, and had not been fully 
executed; a tenant, who had been a party to the litigation, and 
was holding over after his term, was properly dispossessed by 
order of court. Visage vs. Scofield, receiver, 680. 

19. Similar order to above, as against wife of tenant claiming pos- 
session to be in her, under the facts, proper. Visage vs. Scofield, 
receiver, 681. 


INN-KEEPERS. See’ Charge of Court, 5, 6. 


INTEREST AND USURY. 


1. Administrator may be chargeable with interest though he made 
none. Doster, adm’r, vs. Arnold, 316. ° 

2. Notes given in 1876 for excess of interest over seven per cent. 
upon money loaned in 1873, upon a verbal contract to pay 
eighteen per cent. per annum, are without a _ considera- 
tion. Jones vs. Holcombe, 605. 


INTERNAL REVENUE. See Bonds, 1. 


INTERROGATORIES. 


1. Commission waived and consent had that witness write out an- 
swers and swear to them hefore notary, seal them up and deli- 
ver to clerk, without other formality, $3892 of Code providing 
for exceptions to execution and return of commissions, not 
apply. Davis vs. Central Railroad, 329. 

2. Direct interrogatories not fully answered, party propounding them 
ought to take steps to re-examine witness, unless some obstacle 
to further examination has intervened. J did. 
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8. Rejection of evidence in answers offered by plaintiff, to be ground 
of new trial in behalf of defendant, it must appear that such 
rejection was not on motion of defendant himself. Starr vs, 
Mayer & Co., 546. 


INTRUDERS, PROCEEDINGS AGAINST. See Landlord and Ten- 
ant, 1. 


JEOPARDY. See Criminal Law, 47. 
JOINT AND SEVERAL LIABILITY. See Judgments, 4, 5. 


JUDGMENTS. 


1. Receiver, judgment that fund in hands of should be surrendered 
to trustees in bankruptcy, with certain exceptions; before claim 
can be paid it must be shown to come specifically within ex- 
ceptions. Seligman et al. vs. Saussy et al., 20. 


2. Baukrupt court, proof of judgment debt in, without express res- 
ervation of lien, discharges. Jones vs. Huwkins, 52. Aliter, 
if debt be not proved, etc. Hiley, trustee, vs. Bridges, 375; 
Cooper vs. Dearing, adm’r, 633. 

8. Application for time, during term, within which to perfect mo- 
tion for new trial after term, based on illness of counsel for 
movant and an impending adjournment, granted, is adjudica- 
tion that circumstances make such an extraordinary case 
within meaning of §8719 of Code, as will prevent dismissal at 
subsequent term, because made in vacation. Johnson et al. vs. 
Jackson, adm’r, et al., 57. 


4. Release of one defendant to joint judgment in consideration of 
payment thereon, discharges other, even though it was agreed 
that such should not result, the other defendant not being a 
party to such contract nor consenting thereto. Powell vs. Davis 
et al., 70. 

5. Tennessee, judgment obtained in against two as joint defendants, 
makes against them joint debt, and is conclusive as to their 
joint liability to plaintiff. did. 

6. Res adjudicata, motion to set aside judgment in attachment on 
replevy bond overruled, is not as against surety, though made 
on same ground. Neal vs. Gordon, 112. 

7. Cross-bill showing that matters set up had been adjudicated in 
claim case, and judgment affirmed by this court by dismissal 
of writ of error, should have been dismissed on demurrer. 
McGehee, trustee, vs. Mott et al, 159; McLendon, sheriff, v8. 
McGlaun et al., 244, 


8. Cross-biil by those holding under claimants should share same 
fate. Ibid. 
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9. Married woman bound by acts of her counsel to extent that any 
other suitor would be; and if her plea be withdrawn on terms 
executed by the other side, and judgment be rendered without 
any fraud on the part of her adversary or his counsel, such 
judgmont will conclude her. Glover vs, Moore, 189. 


. Order continuing, with leave to amend, not such final judgment 
as will authorize writ of error. Haygood vs. Ga. B’k’g & Trust 
Co., 291. 


. Barred after seven years from rendition of judgment, motion to 
set aside is. Cauthon vs. Harkness, 299. 


. Issuable defense on oath not having been filed to action on bond 
of sheriff, court should render judgment without a jury. Bur- 
nett vs. Smith, gov., 314. 

. Final judgment as will authorize writ of error, order dismissing 
certain parts of biil is not. Proper remedy is by exception 
pendente lite. Mayor, etc., of Brunswick vs. Lamb, sh’ ff, et al., 
342. 

. Fraud, accident or mistake, unmixed with the fault of the com- 
plaining party, judgment vacated for by decree in chancery, 
or in court of law with appropriate pleadings, but cannot be 
set aside on motion. Dugan vs. McGlaun, 353. 


. Senior judgment will take money raised by junior from land 
protected by four years’ possession of purchaser, the latter 
being paid the expense of bringing fund into court. Jones vs. 
Wright, 364. 

. Contract, action on where no issuable defense is filed on oath, 
form of judgment by court prescribed by rule of court is di- 
rectory only. Groover, Stubbs & Co. vs. Inman, adm’z, et al., 
466. 

. Court, judgment by, not invalidated by fact that plaintiff’s coun- 
sel entered up another as on verdict of jury. did. 

. Act of 1874 requiring record of judgment against joint promissor 
in county of his residence, did not affect relative liens of judg- 
ment and mortgage, both of which bore date before its pas- 
sage. Ibid. 

. Name of one of the defendants to execution changed by erasure 
or otherwise, becomes immaterial when judgment upon which 

ji. fa. was based is introduced. Ibid. 

. Sentence, preceded by statement of case in which it is rendered, 
need not name prisoner’s offense in the body of it. Nor need 
it be signed or dated, if it be entered on the minutes as of par- 
ticular day, and minutes be regularly signed by judge. Smith 
vs. State, 430. 

. Plea to jurisdiction in case founded on contract, found against 
defendant, court may render judgment by default, there being 

a” other defense filed. Jordan vs. Carter, 443. 
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22. Issuable plea which will prevent judgment by the court, is one 
which goes to the merits. J did. 

23. Amendable, judgment is so as to conform to real nature of recov- 
ery. Jones vs. Parker, 500. 


24. Intruder, affidavit to eject should be sufficiently certain in de- 
script.on of land to enable the sheriff to identify premises. 
Want of such certainty cause for setting aside judgment for 
plaintiff. Orme vs. King et al., 523. 

25. Award finding executor liable for fiduciary debt, excepted to 
before adjudication in bankruptcy, and exceptions withdrawn 
and award made judgment of court pending proceedings in 
bankruptcy, judgment may, after discharge or before, be en- 
forced against property acquired subsequent to adjudication, 
and against exemption by assignee. Laramore, ex’r, vs. Mc- 
Kinzie, gd n, et al., 532. 

26. Pending cause referred to arbitration, competent to provide, by 
order in term, for order making award judgment of court at 
chambers, and in absence of full record, presumed that 
requisite order wastaken. Ibid. 

27. Entering judgment in his own favor on verdict, prevents party 
from maintaining writ of error to correct errors in admission of 
testimony, charging, etc. Van Leonard, trustee, vs. Hagle Man. 
Co , 544. 

28. Junior judgment to absolute conveyance made to secure an- 
other, can only subject the land, if at all, without offering to 
redeem, because the registry laws have not been complied 
with, or conveyance, by reason of retention of possession by 
debtor, is to be deemed fraudulent. Gibson vs. Hough & 
Sons, 588. 

29. Attachment, betveen levy of and judgment thereon, debtor gave 
to another creditor notes within jurisdiction of magistrate’s 
court, with intent to defeat the first attachment, and to pre- 
fer the second creditor by enabling latter to obtain the first 
judgments: this, without more, not make such case of collusion 
and fraud as would postpone the judgments. Andrews & Co. 
vs. Kaufmans, 669. 


JURY. 


1. Act of 1858 providing manner of selection in the county of Chat- 
ham for the trial of criminal cases, where regular panel has 
been exhausted, is repugnant to the constitution of 1868 and 
act of 1869. Moses vs. State, 138. 


2. Grand jurors cannot impeach their finding. Simms vs. State, 
Loyd vs. State, 145. 
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8. Code, copy of in jury room for short time, not a line of which 
was read, of no conseyuence. Lovett vs. State, 257. 


4, Loose remarks made in bare jest by juror, before he was sworn, 
work no disqualification, he having explained after the trial by 
affidavit, and shown himself impartial. did. 


5. Felony, on trial for, no authority for examining, on voire dire, 
two or more jurors together, or for putting upon the prisoner, 
after the examination, more than one juror at atime. Wil- 
liams vs. State, 367. 

6. Principal cause of challenge; that plaintiff has had against juror 
similar suit, it not appearing that it is still pending, is not. 
Austin & Hillis, agents, vs. Cox et al., 520. 

7. Son of stockholder incompetent in case to which corporation is 
party. Georgia Railroad vs Hart, 551. 

8. Grand jury which found bill, that two traverse jurors had been 
members of, discovered after arraignment but before introduc- 
tion of evidence, proper to discharge jury and impanel an- 
other. Watkins vs. State. 601. 

9. Coroner’s jurors, no law providing for compensation of. Ken- 
nedy et al. vs. Seamans, ord., et al., 612. 


JUSTICE COURTS. See Service, 5. 
LABORER’S LIEN. See Lien, 4. 


LANDLORD AND TENANT. 


1. Intruder, affidavit to eject should be sufficiently certain in de 
scription of land to enable sheriff to identify premises. Want 
of such certainty cause for setting aside judgment for plain- 
tiff. Orme vs. King et al., 523. 


2. Lessor seeking to enter upon lessee by action, must show that 
term has expired either by its own limitation or by operation 
of law. Georgia Railroad vs. Hart, 550. 


3. County judge has jurisdiction to issue and dispose of distress 
warrants irrespective of the amount thereof. Greer vs. Wool- 
Solk, 623. 


4. Receiver, lands rented by after decree claimed to be final, but 
which did not discharge him in terms, and had not been fully 
executed; the tenant, who had been a party to the litigation, 
and was holding over after his term, was properly dispossessed 
by order of court. Visage vs. Schofield, receiver, 681. 

5. Similar order to above, against wife of tenant claiming possession 


to be in her, under the facts detailed, proper. Visage vs. Sche- 
Jield, receiver, 681. 
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LARCENY. See Criminal Law, 6, 24. 
LEASE. See Landlord and Tenant, 2. 


LEVY AND SALE. 


1. Execution amended after levy, levy falls; aliter if order granting 
leave to amend be not carried out. Jones vs. Hawkins, 52. 


2. Taxes, before levy upon house and lot, indivisible and of great 
value, to pay, city marshal should exhaust less valuable par- 
cels; but if sale be postponed at instance of defendant in fi. sa., 
she cannot attack levy as excessive. Jones vs. Juhnson, 260. 


3. Attachment, that agent of railroad obstructed officer in levying 
upon goods loaded on train, and removed same out 0 state by 
running out the train, not furnish cause of action against the 
company. Western Railroad vs. Thomas & Prescott, 313. 


4. Vendor having given bond for titles and transferred negotiable 
note for balance of purchase money, and holder having ob- 
tained judgment and levied upon the land in possession of pur- 
chaser from defendant, whether it is subject without a deed 
having been made by the first vendor, or filed and recorded 
under §38654 of Code, depends upon whether or not title 
passed to claimant before rendition of judgment. When note 
was transferred (if without indorsement or guaranty), defend- 
ant’s equity became complcte as against vendor, and if plain- 
tiff is satisfied to treat the debt as upon footing of any other 
debt against defendant, he muy do so. Neal vs, Murphy & Co., 
388. 

5. Tax ji. fa, sheriff has no authority to levy when principal 
amount does not exceed $50.00. Morris vs. Tinker, 466. 


6. Officer without authority, levy by same as no levy. Sale with- 
out legal levy is same as no sale. did. 

7. Mortgage made to secure negotiable notes which passed to dif- 
ferent holders, one of whom obtained a general judgment, and 
another foreclosed in the name of the mortgagee for his use; a 
sale under the general judgment passed the title free from the 
mortgage lien, the attorney representing the judgment of fore- 
closure having placed the execution in the hands of the officer 
making the sale, and caused the title, unincumbered, to be 
sold, there being no fraud, etc. Smith et al. vs. Bowne et al., 484. 

8. Sheriff one of the defendants to execution, he cannot levy upon 
property of co-surety and co-defendant. State vs, Jeter, 489. 

9. Disability of levying officer being apparent, levy dismissed on 
motion of claimant. J did, 


10. Deceased, property of cannot be sold under execution which 
directs the seizure of property of the administrator. Jones vs. 


Parker, 500. 
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11. Execution is amendable so as to conform to judgment, and judg- 
ment is amendable so as to conform to suit and the real nature 
of the recovery; but this does not warrant the enforcement of 
a levy which must necessarily fall whenever the requisite 
amendment is made. Jdid. 

. Sheriff levying upon goods in hands of carrier belonging to per- 
son other than defendant, and failing to surrender on demand, 
liable to action. Bodega vs. Perkerson, 516. 


. Execution correctly describes judgment as recovered by H. & 
Co., there is no material variance in subsequent clause which 
requires money collected to be paid to H. Omission of “& 
Co.” does not affect authority of sheriff to seize and sell. 
Smith vs. Sweat et al., 539. 

. Judgment junior to absolute conveyance to another, can subject 
the land without offering to redeem, if at all, only because 
registry laws have not been complied with, or conveyance, on 
account of retention of possession by debtor, is to be deemed 
fraudulent. Gibson vs. Hough & Sons, 588. 

. Execution, to pass legal title thereto, there must be an indorse- 
ment or assignment thereof in writing. Anderson, ea’r, vs. Ba- 
ker, 599. 

Homestead sold by consent of ordinary, and proceeds used for 
family; purchaser acquires an equity, and if debt be such as 
could not sell homestead in hands of family, it cannot sell it 
in hands of those whose money has been used by the family. 
Bonds et al. vs. Strickland et al , 624. 

. Refusal to levy, sheriff defending on ground that defendant 
had taken homestead, onws on him to show that it had been 
legally set apart. Smith, gov’r, for use, vs. Banks et al., 642. 

. Constitution of 1868, sheriff not protected in refusal to levy on 
homestead, execution based on judgment rendered before, not- 
withstanding validity of such homestead was sustained by the 
courts of this state until reversed by the supreme court of the 
United States. did. 

. Order to levy, if it was withdrawn, sheriff and sureties relieved; 
this presents question of fact for jury. J did. 

Homestead, remainder or reversiunary interest in head of family, 
not subject to levy and sale during its continuance. Haslam 
vs. Campbell & Jones, 650. 

21. ‘‘ Remainder after termination of the homestead estate,” levy 
upon admits validity of homestead. did, 


LIEN. 
1. Saw-mills, creditors furnishing money to have no lien thereon 
under acts of 1868, 1873 and Code §1985. Dart, trustee, vs. 
Mayhew & Co., 104. 
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2. Attorney’s lien not divested by fact that judgment obtained by 
him became dormant and was afterwards revived by other at- 
torneys. Jenkins, for us, vs. Stephens adm’, et al , 216. 

8. Act of 1874 requiring record of judgment against joint promissor 
in county of his residence, not affect relative liens of judg- 
ment and mortgage, both of which bore date before its passage. 
Groover, Stubbs & Oo. vs. Inman, adm’z, et al., 406. 


4. Laborer’s lien under $1976 of Code, affidavit foreclosing must show 
completion of contract. Walls vs. Rutherford, 439. 

5. Factor’s crop lien under $1978 of Code, though not created until 
the middle of November, by which time the crops of the year 
had matured, was, nevertheless, operative upon crops of that 
year, and took precedence of general judgment rendered in 
March. Stallings, vs Harrold, Johnson & Co., 478. 

6. Delivery to factor in December, to be applied in part payment 
of lien, not vest title as against judgment. Levy thereof could 
not be defeated by mere claim by factor. Priority must be 
asserted by foreclosure, ete. did. 


LIMITATIONS, STATUTE OF. 


1. Renewal within six months, right of is personal to that particu- 
lar plaintiff. Moss, adm’r, vs. Keesler, 44. 

2. Judgment, motion to set aside is barred after lapse of seven years 
from its rendition. Cauthorn vs Harkness, 299. 


3. Partner retired in 1865, after June 1st, selling out his half inter- 
est at invoice prices; the retiring partner died, and in October 
1866, administration was granted, and in August 18738, suit 
was commenced against the administrator by former partner 
upon a certain award, to which defendant pleaded, in January 
1874, that at dissolution stock was worth over $1,500 00, and 
that he was entitled to one-half thereof, with interest. He 
neither offered to set-off claim, nor prayed judgment therefor. 
Action and plea remained pending until February, 1877, when 
plaintiff voluntarily dismissed. Bill filed by administrator in 
July thereafter, to recover interest in stock, was barred. Crane 
vs. Barry, 362. 

4. Remedies, limitation laws act upon, and do not extinguish rights. 
Langston, adm’r, vs. Aderhold, 376. 

5. Surety not absolutely discharged because suit against him would 
be barred in the courts of this state, by $2917 of Code. Jbdid. 

6. Foreign jurisdiction, if sued there, limitation laws of this state 
would not avail him, though they had fully run during his 
residence here. did. 

7. Principal and surety both residents of this state at execution of 
contract, and former removes to another state, statute is sus- 
pended as to him until his return. Ibid. 
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. New promise by surety, after debt was barred as to him but be- 

fore it was barred as to principal, though made in ignorance 

of true limitation law, believing the remedy not barred as to 
himself, binding, in absence of fraud and abuse of confidence 
on part of creditor. Ibid. 

9. Mistake of fact induced by attorney of opposite party, in mat- 
ter easy of verification, no ground to vacate agreement based 
thereon, on bill filed eight years thereafter. DeGivevs. Healey & 
Berry, 391. 

10. Action for recovery of one-half of money expended in purchas- 
ing material to build house in joint occupancy of two persons, 
should be brought as soon as money is expended, and if not 
brought within four years thereafter, is barred. Guill vs. Guill, 
446. 

11. Fraud which must have been discovered if reasonable diligence 
had been exercised, not a good reply to the statute of limita- 
tions. Sutton vs. Dye, 449. 

12. Bank bills that ceased to circulate as currency prior to June 1st, 
1865, came under limitation act of 1869. That charter was 
surrendered in 1877, and assets put in hands of receiver, not 
disengage bills from operation of act. Johnston et al. vs. Talley 
et al., 540, 

13. Certiorari dismissed because two cases between same parties were 
improperly joined, may be renewed within six months. Smith 
os. Bryan, 628. 

14. Judgment rendered by magistrate on June 12th; petition for cer- 

tiorari sanctioned on 7th of following September, and filed on 

12th, more than three months had elapsed. Barrett & Carswell 
vs. Devine,632. 


LOST PAPERS. 


1, Note declared upon lost pending action, copy annexed to declara- 
tion being still in existence, trial may proceed without estab- 
lishing copy, though non est factum be filed. Genuineness of 

original and correctness of preserved copy may be established 

by parol. Jernigan, ex’x, vs. Carter, 1381. 





MANDAMUS. 


1. Bill of exceptions, mandamus absolute to compel judge to certify, 
not granted in first instance; application should be for man- 
damus nisi, Exception in 45 Ga., 618, not extended. Pitts, 
relator, vs. Hall, judge, 389. 

2. Bill of exceptions showing that there is no error to be corrected, 

as grant of mandamus is always in discretion of court, even if 

application had been regular it would have been denied. Jdid. 
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8. Issue made by answer being that bill had been filed asking that 
plaintiff in judgment, the relator, be enjoined, presenting the 
sole question as to the equity of said bill, court may determine 
the same without a jury. As there was no equity in the bill, 
the judgmert making the mandamus absolute will be affirmed. 
Mayor, etc., of Brunswick, vs. Dure, 457. 

MESNE PROFITS. See Hectment, 12, 13. 

MINORS. See Zquity, 13. 

MINUTES. See Criminal Law, 40; Guardian and Ward, 2. 
MISNOMER. See Criminal Law, 56. 

MISTAKE OF LAW AND FACT. See Zquity, 9, 10. 
MONOMANIA. See Wills, 8. 


MORTGAGE. 


1. Negotiable notes, several secured by mortgage; holder of one ob- 
tained general judgment, and another foreclosed in name of 
mortgagee for his use; sale under general judgment passed title 
free from mortgage lien, the attorney representing judgment 


of foreclosure having placed the execution in hands of officer, 
and caused the title, unincumbered, to be sold. Notes not cov- 
ered by either judgment cannot be enforced against the land, 
but are thrown, in equity, upon fund produced by sale. Smith 
et al. vs. Bowne et al. , 434. 

2. Absolute deed, assented to by wife in writing, though made as 
security for debt, passes title. Provisions as to surrender of 
homestead and claim to twelve months’ support, as to sale, as 
to repurchase, as to entry by grantees, etc., etc., rather con- 
firm view that title was intended to pass. Woodson vs. Veal et al., 
562; Gibson vs. Hough & Sons, 588. 

8. Contract that in consideration of supplies furnished, defendant 
agreed that crop should belong to claimants; that he would 
deliver it to them by October 15 thereafter, or in lieu thereof 
pay them $500 00; that on failure so to do he should be con- 
sidered liable for breach of trust, and they could either take 
possession of the crop or sue for that amount with 12 per cent. 
interest, etc ; that in order to secure the fulfilment of the con- 
tract, defendant conveyed and delivered to claimants certain 
personalty which was, however, to remain in his possession ; 
that defendant waived homestead and exemption rights, was a 
mortgage and did not convey title. Lee vw. Clark, Rosser & Co., 


639. 
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MUNICIPAL CORPORATIONS. 


1. Ordinances of, 5th par. of 4th sec. of 8d art. of constitution of 
1868, in reference to titles and subjects matter of acts, has no 
reference to. Waring vs. Mayor, etc., of Savannah, 93. 


. Taxation, property may be exempted from. Jbdid. 


. Gross earnings of merchants and others, and interest on bonds, 
etc., need not be taxed at same rate as real estate. did. 


. Income is not property in sense of par. 27, art. 1st of constitu- 
tion of 1868. did. 

. Clerk of Brunswick was imprisoned on criminal charge, and 
mayor and council elected another for balance of term; on 
being acquitted he sued for salary. He cannot recover; but 
if wronged by anybody in criminal charge and its consequences, 
must sue for tort. Mayor, etc., of Brunswick vs. Fahm, 109. 

. Grant to tax ‘‘all other persons exercising within the city any 
profession, trade or calling, or business of any nature what- 
ever,” authorizes city to tax chartered banks to same extent as 
private bankers. Mayor, etc., of Macon vs. Macon Savings Bank, 
133. 

. That act alleged to be breach of town ordinance, was committed 
after its passage, necessary part of case for prosecution. Com- 
missioners of Lawrenceville vs. Crawford, 162. 

. Where corporation, for purpose of preventing non-resident mer- 
chant from competing with resident, and with the malicious 
intent of injuring him, pass resolutions declaring him, by name, 
to be within certain tax ordinance, etc., and levies are made, 
he has right of action. Gould & Co. vs. City of Atlanta, 164. 

. Public policy forbids, and renders illegal, contract made between 
person who was mayor and ez officio president of council and 
the city, which it was his official business to see faithfully per- 
formed. Mayor, etc., of Macon et al., vs. Huff, 221. 

. Ratification might result from act of mayor and council of which 
he was not a member, but not from anything done or left un- 
done by council of which he was the official head. did. 

. Act of 1872, prescribing manner of incorporating towns and vil- 
lages, did not enlarge the taxing powers in charters theretofore 
granted. Ayeridge vs. Town Commissioners, etc., 404. 

. Streets should be graded so as to be reasonably safe for travel, 
and whether so or not must be determined by each locality. 
Wilson vs. City of Atlanta, 478. 

. Streets, if authorities have power to erect embankments in, they 
have also power to make them safe by side-railings, etc., but 
whether such railings were reasonably necessary, may well be 
elucidated by the inquiry whether plaintiff would not have 
been hurt even had they been constructed. Ibid. 
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14. Accident and running away of horses, even in case of, recovery 
may be had, if, nevertheless, the negligence of the defendant 
was the real cause of the injury in that the street was not safe 
for travel. Questions to be considered. Ibid. 


15. Uniformity provision as to taxation, of constitution of 1877, not 
prevent municipal corporations from imposing tax on one 
class of business and not on another. Cutliff et al. vs. Mayor, 
etc., of Albany, 597. 


NEGLIGENCE. See Charge of Court, 5, 6. 


NEGOTIABLE INSTRUMENTS. 


1. Production of note by plaintiff is prima facie evidence that he 
acquired it for value before maturity, and without notice of 
any fact to defeat collection. Paris et al. vs. Moe, adm’r, 90. 

2. Maker inquired of by person to whom payee was offering to sell 
note after dishonor, answering that it was all right and he 
would pay it, estopped from setting up failure of considera- 
tion, etc. Reedy vs. Brunner & Co., 107. 

8. Complaint against two defendants as joint makers of promissory 
note payable at any bank in Savannah, one of whom signed 
on face and the other on back; unnecessary, in order to charge 
latter, to allege protest and notice. Hardy vs. White, 454. 

4. Execution, to pass legal title there must be an indorsement or 
assignment thereof in writing. Anderson, ez’r, vs. Baker, 599. 

5. Trover for execution, upon ground that plaintiff let defendant 
have fi. fa. as collateral security for debt, burden on plaintiff 
to show payment of debt as condition precedent to recovery. 
Ibid. 

6. Title to note payable to bearer, defendant cannot question unless 
necessary to his defense. Greer vs. Woolfolk, 623. 


7. Collateral security, note transferred as before due, plaintiff pro- 
tected from defense of failure of consideration. Exchange 
Bank vs. Butner & Edgeworth, 654. 


NEW TRIAL. 


1. Application during term, for time after term, to perfect brief of 
evidence and motion for new trial then in course of prepara- 
tion, based on illness of movant’s counsel and an impending 
adjournment, granted, dismissal at succeeding term on ground 
that motion was made in vacation error. Johnson et al. vs, 
Jackson, adm’r, et al., 57. 


2. Grant of application is adjudication that circumstances make 
extraordinary case within meaning of $3719 of Code. Ibid. 
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8. Is not application for time under such circumstances, ‘‘ applica- 
tion for new trial” within meaning of $3719 of Code? Ibid. 


4, Newly discovered evidence, motion based on, must be supported 
by affidavits that evidence is true. Thompson vs. Feagin, 82; 
Maddox vs. Stephenson, 125. 


5. Verdict supported by evidence and sustained by law ; evidence 
conflicting, etc. Thompson vs. Feagin, 82; Williams et al. vs. 
State, 88; Elder vs. State, 142; Leitner vs. Goodwin & Beall, 148; 
Holliday vs. Strickland, adm’r, 150; Brown vs. State, 210; Watson 
vs. Brightwell, 212; Wetter vs. Campbell, 266; Western and Atlan- 
tic Railroad vs. Clements et al., 319; Watts et al., ex’rs, vs. Haines,’ 
827; Davis vs. Central Railroad, 829; Central Railroad vs. Glass, 
adm’x, 439; Broughton vs. Winn, 486: Austin & Ellis, agents, vs. 
Cox et al., 520; Powell vs. Westmoreland, trustee, 572; Watkins vs, 
State, 601; Newman vs. State, 609; Saulsbury, Respess & Co., vs. 
Blandys, 646. 

. Verdict being contrary to the law as previously determined by 
this court in this case, a new trial was properly granted. Wel- 
son vs Bonner, guardian, 102; McDade vs. Georgia Railroad, 119. 


. First grant of new trial on ground that verdict was contrary to 
evidence, not controlled. T'hompson vs. Central Railroad, 120. 


. Motion, by order, to be argued at adjourned term, and judge 
providentially prevented from then hearing it, he had no au- 
thority to dispose thereof in the succeeding vacation. Tison 
et al. vs. Myrick et al., 1238. 


. Hypothesis that plaintiff's evidence was trustworthy and defend- 
ant’s not, sustaining verdict, and presiding judge having refused 
a new trial, this court will not interfere. Maddox vs. Stephen- 
son, 125. 


. Immaterial error no ground of. Moses vs, State, 138; Simms vs. 
State, Loyd vs, State, 145; Dillon vs. Dillon, 204; Brown vs. 
State, 210; Lovett vs. State, 257; Jones vs. Warren & Hobbs, 359; 
Central Railroad vs. Glass, adm’x, 441; Starr vs. Mayer & Co., 546; 
Saunders vs. Miller, 554; Powell, vs. Westmoreland, trustee, 572. 

. Grant of new trial reluctantly interfered with. Stanford et al. vs, 
Murphy, adm’r, 154; Wilson vs. City of Atlanta, 473. 

. Fraudulent contrivance and conveyance by debtor in failing 
circumstances peculiarly question for jury, and if fairly sub- 
mitted, verdict will not be interfered with. Planters’ and Mi- 
ners’ Bank vs. Willeo Cotton Mills, 168. 

. If damages were found because claim was interposed for delay 
and court grants new trial, this court will not control discre- 
tion unless such damage be written off. did. 

. Verdict right under the evidence, but new trial nevertheless 
awarded in obedience to $3248 of Code. Bohler vs. Owens, 
185. 
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. Verdict unsupported by testimony, new trial properly granted. 
Wetter, guardian, et al. vs. Habersham et al., ears, 193. 


. Newly discovered evidence consisting wholly of declarations 
made by the state’s witnesses after the trial, and tending only 
to discredit their testimony, not ground for new trial. Brown 
vs. State, 210. 


. Disclaimer of title being, from circumstances of case, probably 
not intended, and evidence of such disclaimer having been ad- 
duced, when the person to wliom it was imputed, an aged fe- 
male, was absent from the court and residing in a diiierent 
county, and her affidavit being presented as a part of the mo- 
tion, from which it clearly appears that she was, in fact, mis- 
understood, new trial ought to be granted. Ozment vs. An- 
glin, 242. 

. Jury had copy of Code in rvom for short time, which, without 
reading a line, they sent eut, of no consequence. Lovett vs. 
State, 257. 

. Circumstantial, notwithstanding the evidence was, it warranted 
the verdict. The criminal transaction was obscure, and while 
the defendant may be innocent, the jury believed him guilty, 
the presiding judge acquiesced, and this court will not inter- 
fere. Ibid. 


. Verdict must be demonstrated to be wrong before set aside as 
contrary to evidence. Doster, adm’r, vs. Arnold, 316. 


. Brief of evidence to come to the supreme court as part of record, 
must be approved by the court in express terms, and such ap- 
proval must be evidenced by an entry signed by the judge, or 
by a direct affirmation in the bill of exceptions. Stephens, ex’r, 
vs. Woolbright, 322. 


. Motion made at spring term, 1876, and time given until second 
day of next term to submit brief of evidence, and though case 
was called several times, no steps were taken to complete the 
record up to March, 1877, when motion was dismissed for want 
of prosecution, refusal to reinstate not controlled. Fitzgerald 
v8. Douglass, 335. 

. Notice being the only disputed question, and the evidence on 
that being conflicting, judgment of the magistrate in favor of 
the creditor should not be disturbed. Hdenfield vs Canady, 456. 


. Tort, where result may be important to vindication of right, new 
trial granted to enable plaintiff to recover nominal damages. 
Rule not necessarily same where cause of action is in nature of 

“breach of contract. Hiswald vs. Southern Ex. Co., 496. 


. Motion made at term of trial, evidence agreed upon and filed, 
and rule nisi granted, error to dismiss because brief of evidence 
was hot approved by court. Spencer et al. vs. Smith, gov., 537. 


. Granting of rule nisi was presumptive approval, and was enough 
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to enable court to entertain motion and have the agreed brief 
amended if it was found defective or incorrect. Ibid. 

. Juror, incompetency of unknown until after trial, ground of new 
trial. Georgia Railroad vs. Hart, 550. 

. Discretion refusing new trial not controlled where issue was mat- 
ter of fact in respect to the payment for lot of land in full, and 
where the evidence, though it may be confused, is sufficient to 
sustain the verdict, which is consistent with justice and equity. 
Gabbett, trustee, vs. Sparks, 582. 

29. Discretion not controlled in granting or refusing new trial unless 
abused. Especially applicable to grant of first new trial. 
Brown vs. State; Mayor, ete., of Brunswick vs. Morris et ai.; Sheler 
vs. Pulliam et al.; Montmollin, adm’a, vs. Solomon’s Lodge; Trim- 
ble vs. Warren; Mayes vs. Meaders, 594. 

. Newly discovered evidence not ground for new trial when, by 
use of proper diligence, it could have been had before. Wat- 
kins vs. State, 601. 

. Verdict sustainable by any calculation authorized by law and 
evidence, whether it be that adopted by jury or not, discre- 
tion of court refusing new trial not controlled. Donaldson vs. 
Cothran, adm’r, et al., 603. 

. Newly discovered evidence is ground for new trial where defend- 
ant was badly cut and confined in jail up to the time of trial, 
which occurred shortly after the homicide for which he was 
indicted, and neither he nor his counsel had earlier opportu- 
nity to know of the evidence. TZ’hompson vs. State, 619. 

. Two tracts found subject on trial of claim; new trial as to one 
does not necessitate like result as to the other. Haslam vs, 
Campbell & Jones, 650. 

. Law, verdict unsupported by, new trial ordered. Hzchange Bank 
vs. Butner & Edgeworth, 654; Southwestern Railroad vs, John- 
son, 667. 


NON EST FACTUM. See Pleadings, 1. 
NOTICE OF PROTEST. See Surety and Indorser, 7-9, 13. 


NUISANCE. 


1. Jurisdiction of justices to abate extends to all such as are detri- 
mental to the citizens in general, other than those specially ex- 
cepted. Wetter vs. Campbell, 266. 


OFFICERS. See Contracts, 2, 3. 


ONUS PROBANDI. See Practice in Superior Court, 7. 
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_ ORDINARY. See Administrators and Executors, 8, 17, 18; Grants, 4. 


PARENT AND CHILD. See Torts, 5. 


PARTIES. 


1. Ejectment, declaration in served upon one to whom no process 
was directed, did not make him a party. Proper motion was, 
not to dismiss the suit, but to vacate the entry of service. 
Killen vs. Compton et al., 116. 

2. Action in favor of Neal Carter maintainable, though full name 
be John N. U., and person be usually called John. That the 
father was named Neal Carter, and was dead at the commence- 
ment of suit, not cause abatement, if son was real party from 
beginning. Jernigan, ex’x, vs. Carter, 131. 

3 Equitable defense cannot be set up to action at law where intro- 
duction of new party is required. Holliday vs. Strickland, 
adm’r, 150. 

4. Caveat to will, all persons may be parties who are heirs-at-law, or 
who, bona fide, claim to be such. Wetter, guardian, et al. vs. 
Habersham et al., ex’rs, 198. 


PARTNERSHIP. 


1. Accounts between partners are to be adjusted on principles of 
equity. Maddox vs. Stephenson, 125. 


2. Limitations, statute of; in 1865, after June 1st, partner retired, 
selling out his half interest at invoice prices; the retiring part- 
ner died, and in October, 1866, administration was granted, 
and in August, 1873, suit was commenced against the admin- 
istrator by former partner upon a certain award, to which de- 
fendant pleaded, in January, 1874, that at dissolution stock 
was worth over $1,500.00, and that he was entitled to one-half 
thereof, with interest. He neither offered to set-off claim nor 
prayed judgment therefor. Action and plearemained pending 
until February, 1877, when the plaintiff voluntarily dismissed. 
Bill filed in July thereafter by administrator, to recover inter- 
est in stock, was barred. Crane vs. Barry, 362. 

8. Note in renewal of another made by same partner who signed the 
last, which, itself, was in renewal of a note by a different firm, 
of which the signer had been a member, upon a plea of non est 
factum by the copartner, onus of showing authority to sign is 
on the plaintiff. Bryan vs. Tooke et al., 487. 

4. Situation that would authorize individual creditors to proceed by 
attachment, all the partners being in, creditor of firm may 
procure such process and have it levied on firm property. 
Starr vs, Mayer & Co., 546. 
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5. Illegality, one partner making the affidavit as of the firm, nam-_ 
ing it, it may nevertheless not be the action of the firm. If 
his individual property be levied on, he alone may contest, and 
even if he had not proceeded for the firm, the case ought not 
to be dismissed. Smith vs, Bryan, 628. 


PAYMENT. 


1. Production of note by plaintiff; proof of payment to original 
payee, without showing tuat he then had possession of note, 
not prevent judgment. Paris et al. vs. Moe, adm’r, 90. 

2. Agent notin possession, payment to, generally no discharge. 
I bid. 

3. Joint and several note, action against six makers; where some 
had paid off their shares of piincipal and interest due at the 
time paid, by agreement with the payee, said payments ought 
to be applied to the pro rata of principal as well as interest 
due by the makers so paying their shares. Donaldson vs. Coth- 
ran, adm’r, etal., 603. 

4, Plea of payment tried by magistrate and found for defendants, 
cannot be changed on appeal so as to defeat such defense, by 
adding usees for whom plaintiffs sue. Cobb et al. vs. Lowry & 
Co , 687. 


PLEADINGS. 


1. Non est factum can only be pleaded at term after first as amend- 
ment to some plea theretofore filed. Cahn vs. Newhouse, 50. 


2. Trial on three distinct pleas, and verdict in favor of plaintiff for 
the amount of the note declared on, is finding against defend- 
ant on all the pleas. Jernigan, ea’z, vs. Carter, 131. 

8. Action in favor of Neal Carter maintainable though full name 
be John N. C., and the person be usually called John. That 
the father was named Neal Carter, and was dead at com- 
mencement of suit, not cause abatement, if the son was the 
real party from the beginning. did. 

4. Note deciared upon lost pending action, the copy annexed to the 
declaration being still in existence, trial may proceed without 
establishing copy though non est factum be pleaded. The gen- 
uineness of the original and the correctness of the preserved 
copy may be established by parol. did. 

5. Evidence admitted without objection that pleadings did not au- 
thorize, cures what might otherwise have been defect in plead- 
ings. Leitner vs. Goodwin & Beall, 148; Watson vs. Brightwell, 
212. 

6. Variance, what is material and what not. Jdid. 

7. Equitable defense cannot be set up to action at law where intro- 
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duction of new party is required. Holliday vs. Strickland, 
adm’r, 150. 

. Tort, declaration for setting forth sufficient cause of action, gen- 
eral demurrer thereto should be overruled. That some of the 
damages alleged are speculative, too remote, etc., is matter 
for special demurrer. Gould & Co. vs. City of Atlanta, 164. 

. Amendment to plea necessary, agent or attorney may make 
affidavit if defendant then resides out of county. Poullain, 
adm’ x, v8. Pigg, 263. 

. Action for $200.00 for two months’ service as agent of insurance 
company, amendment that plaintiff had left a business worth 
$100.00 per month to enter defendant’s service; that the rates 
of insurance were to remain the same; that defendant had, 
notwithstanding, increased the rates so that it was impossible 
for plaintiff to secure any policies, and that plaintiff was con- 
sequently damaged $200.00, did not add a count ex delicto. Life 
Association of America vs, Ferrill, 414. 

. Non est factum pleaded by one partner, the other being dead; 
competency of survivor as witness, onus probandi, etc. Bryan 
vs. Tooke et al., 487. 

. Plea to jurisdiction, though sworn to, is not evidence of facts 
therein stated. Jordan vs. Carter, 443. 

. After such plea, in case founded on contract, has been found 
against defendant, court may render judgment by default, 
there being no other defense filed. did. 

Issuable plea which will prevent rendition of judgment by the 
court, is one which goes to merits. J did. 

. Complaint against two defendants as joint makers of promissory 
note, payable at any bank in Savannah, one signing on face 
and other on back, unnecessary; in order to charge latter, to 
allege protest and notice. Hardy vs, White, 454. 


16. Short form of pleading discussed. did. 


17. Written acknowledgement of receipt of money by agent for 
principal, latter may recover on under statutory form. Har- 
per & Simmons vs. Dillon, adm’r, 498. 


POWERS. See Principal and Agent, 4. 


PRACTICE IN SUPERIOR COURT. 


1. Disclaimer of title and right of possession filed in ejectment, 
coupled with denial of possession, not entitle defendant to 
have action dismissed. Plaintiff may prove actual possession 
and then take verdict on disclaimer. Killen vs, Compton et al., 
116. 

2. Service of declaration in ejectment upon one to whom no process 
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was directed, did not make him a party. Proper motion asto 
him was, not to dismiss the suit, but to vacate the entry of 
service. Jdid. 

. Write off from verdict, complainants may, where recovery is for 
shares of six legatees, while only four sue. Stanford et al vs. 
Murphy, adm’r, 154. 

Tort, declaration for setting forth sufficient cause of action, gen- 
eral demurrer should be overruled. That some of the damages 
alleged are speculative, too remote, etc , is matter for special 
demurrer. Gould & Co. vs. Cityof Atlanta, 164. 


. Argument of facts not before the jury, counsel should be stopped 
in. Brown vs. State, 210. 


. Issuable defense on oath not having been filed to action on bond 
of sheriff, court should render judgment without a jury. Bur- 
nett vs. Smith, gov'’r, 314. 


. Onus probandi, where it rests. Davis vs. Central Railroad, 329; 
Bryan vs. Tooke et al., 437, 


. Judgment vacated for fraud, accident or mistake, unmixed with 
the fault of the complaining party, by decree in chancery, or 
in court of law with appropriate pleadings, but cannot be set 
aside on either of those grounds on motion. Dugan vs Me- 
Glaun, 353. 

. Dismissal, in absence of plaintiff and counsel, for want of prose- 
cution; plaintiff not entitled to unconditional order reinstating 
same without rendering sufficient reason for absence. Platen 
vs. Ordinary of Chatham County, 422. 

. Court observing rule of public policy being violated, may apply 
proper corrective. Goodrum vs. State, 509. 

. Dismissal at May term, 1875, and motion to reinstate at Novem- 
ber term, 1876, on ground that plaintiff was absent from the 
state and left his case in the hands of his attorney who died of 
yellow fever in 1876, but was a regular practitioner and in 
health at May term, 1875. Refusal to reinstate affirmed. 
Platen vs. Wilson, 596. 


PRACTICE IN SUPREME COURT. 


1. Case submitted without jury, and bill of exceptions to judgment, 
which is certified to be true, contains evidence, latter thereby 
approved. Seligman et al., trustees, vs. Sausay, et al., 20. 

2. Agreed statement of facts set forth in record, and order of judge 
recites that case was submitted on agreed statement, but noth- 
ing to identify that in record as the one alluded to, writ of 
error dismissed. Lindsey vs. Hardeman, guardian, 60. 

8. General exception to entire charge not considered. Saulsbury, 

46 
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Respess & Co. vs. Wimberly, 78; Thompson vs, Feagin, 82: Reedy 
vs. Brunner & Co., 107. 


4. Charge, long paragraphs involving distinct issuesof law ex- 
cepted to, particular errors must be pointed out, unless en- 
tire paragraph be erroneous. - Thompson vs. Feagin, 82. 


. Aliunde evidence explaining or contradicting clerk’s entry on bill 
of exceptions, not heard. Dover vs. Harrell ex’r, 111. 


. Though errors may have been committed, if final judgment was 
non-suit, to which no objection was taken, new hearing not 
ordered on rulings made in progress of trial. Killen vs. Comp- 
ton et al., 116. 


. Error must be made plainly to appear. Sanders et al. vs. State, 
126. 

Caveators to will all joining in bill of exceptions, each should 
embody in it all the assignments of error he expects to insist 
on here; when one or more of such caveators afterwards sue 
out another bill of exceptions, the writ of error will be dis- 
missed. Jones et al. vs. Habersham et al., ea’ rs, 2038. 


. Final judgment as will authorize writ of error, order continuing 
with leave to amend, is not. Haygood vs. Georgia Banking & 
Trust Company, 291. 

. Injunction, exception, to grant or refusal of, must be certified 
within twenty days thereafter. No exception made where 
judge fails to sign without fault of party. Gray, adm’r, vs. 
Field, 315. 

. Brief of evidence to come up as part of record, must be approved 
by the court in express terms, and such approval must be evi- 
denced by an entry signed by the judge, or by a direct affirm- 
ation in the bill of exceptions. Stephens, ex’r, vs. Woolbright, 322. 

Rule absolute against sheriff, execution and attachment both is- 
sued on through inadvertence, this court will not interfere be- 
cause superior court will correct error and see that sheriff is 
not harmed by inadvertent order. Clement vs, Bunn, 334. 


13, Final judgment as will authorize writ of error, order dismissing 
certain parts of bill in equity is not. Remedy is by exception 
pendente lite. Mayor, etc., of Brunswick vs. Lamb, sheriff, et al., 
342. 

. Assignment of error that the court refused to allow counsel to 
argue ‘‘certain legal propositions” to the jury, too general. 
Jones vs, Warren & Hobbs, 359. 

15. Mandamus absolute to compel judge to certify bill of exceptions, 
not granted in first instance; application should be for man- 
damus nisi. Exception in 45 Ga., 618 not extended. Pitts, re- 
lator, vs. Hall, judge, 389. 

Bill of exceptions showing that there is no error to be corrected, 
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as grant of mandamus is always in discretion of court, even if 
application had been regular it would have been denied. Jdid. 


. Decree attacked because contrary to law and evidence, no motion 
for new trial being made, exception must specify wherein it is 
contrary tolaw. Groover, Stubbs & Co. vs. Inman, adm’2, et al., 
406. 

. Exception to amendment comes too late at term subsequent to 
that at which it was allowed. Life Association of America vs. 
Ferrill, 414. 

. Reinstate dismissed case, exception to refusal to, ground upon 
which order is asked must appear in record or bill of excep- 
tions. Platen vs. Ordinary of Chatham County, 422. 


. Final judgment on question of removal to United States court, 
subject to review by this court. Jackson, Jr., adm’r, vs. Mutual 
Life Ins. Co., 423. 

. Bill of exceptions not state facts correctly, judge may certify with 
addition of explanatory note; or he may return, with his ex- 
ceptions thereto in writing, and refuse to sign until the objec- 
tions have been removed. Wing, relator, vs. Tompkins, judge, 
447, 


. Claim in name of H. B. and H.,; B making the affidavit; motion 
for new trial and bill of exceptions state the case as that of H. 
B. & Co. As neither the motion for new trial nor bill of ex- 
ceptions sets out a partnership, the words H. B & Co. will be 
construed to mean the claimaints, H. B and H., and the writ 
of error will not be dismissed for the apparent variance. 
Healey, Berry & Co. vs. Scofield, 450. 

. Bill of exceptions amendable so as to conform to the record. J did. 


. Motion made for new trial at term of trial, brief of evidence 
agreed upon and filed, and rule nisi granted, error to dismiss 
at hearing because evidence was not approved by court. Spen- 
cer et al., vs. Smith, gov. , 337. 


. Granting of rule nisi at proper term was presumptive approval. 
Ibid. 


. Writ of error not maintainable to reverse judgment in party's 

favor. Van Leonard, trustee, vs. Hagle Mun. Co., 544. 

. Exceptions pendente lite, can be no adjudication thereon while 
case is pending below. Steiner, Smith Bros. & Knecht vs. Cen- 
tral Railroad, 552. 

Traverse of answer of garnishee pending, writ of error at in- 
stance of plaintiff in garnishment premature. J did. 

. Reversal, to obtain, error must be made affirmatively to appear. 

Cochrane, adm'r, et al, vs. Hobbs, receiver, 581 

. Service not perfected within ten days after. certificate to bill 
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of exceptions by judge, writ of error dismissed. Beckham et 
al. vs. Hulsey et al., 594; Worshaw vs. Newton, 595. 


31. Record containing no pleadings setting forth case in which new 
trial was refused, writ of error dismissed. Slater et al. vs. 
Manes, 594. 


32. Bill of exceptions filed in time for August term, 1877, but not 
sent up until present term, no steps having been taken to se- 
cure a hearing at the last term, writ of error dismissed. Mc- 
Mickle vs. Watson, 595. 


33. Affidavits used on application for injunction, must be set forth 
in the bill of exceptions, or otherwise identified by the chancel- 
lor. That they are set forth in the record, followed by the 
usual clerk’s certificate, not prevent dismissal. Woolbright vs. 
Wall, 595. 

34. Approval of brief of evidence by court, none shown; writ of 
error dismissed. Wimberly vs. Adams, 595. 


35. Claim, upon trial of, two tracts found subject; new trial as to 
one does not necessitate like result as to other. Haslam vs. 
Campbell & Jones, 650. 


PRESUMPTIONS. See Judgments, 26. 


PRINCIPAL AND AGENT. 


1. Notice to agent is notice to principal. Saulsbury, Respess & Co. 
vs. Wimberly, 78. 

2. Payment to agent not in possession of note, generally no dis- 
charge. Paris et al. vs. Moe, adm’r, 90. 

3. Employment of agent to sell land need not be in writing, but 
agent may recover for services rendered under verbal contract. 

Watson vs. Brightwell, 212. 

4. Sum of money, for no consideration, entrusted to agent to settle 
lawsuit between two others, principal has power of revocation 
until settlement is complete, especially if contract be in writing, 
and it is therein agreed that the terms of settlement are to be 
satisfactory to the principal, or the money is to be restored. 
Phillips et al. vs. Howell, 411. 


PRINCIPAL AND SECURITY. See Surety andIndorser. 
PROCESS. See Service, 1, 8. 


PROMISSORY NOTES. See Negotiable Instruments. 


PROTEST. See Surety and Indorser, 7, 9, 13. 
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RAILROADS. 


1. Employee who receives injury partly by his own fault, cannot re- 
cover. McDade vs Georgia Railroad, 119. 


2. Proper diligence being shown by the agreed statement of facts on 
the part of the railroad company, the plaintiff was not entitled 
to recover. Bartley vs. Georgia Railroad, 182. 


3. Consolidation of two railroads creates new corporate being, when. 
State vs. Allantic and Gulf Railroad, 268. 


4. Consolidation in June, 1863, created new corporation, subject to 
the general taxing power of the legislature, irrespective of any 
concession or limit of the power which the charters of the 
former companies contained. did. 


5. Declaration alleged that plaintiff was passenger in the usual 
coach; that while thus situated and entitled to the care and 
protection of defendant, at an intermediate station, he was 
called out by the conductor, who was defendant’s agent, and 
was beaten, etc. General demurrer on the ground that it was 
not alleged that the agent acted ‘‘in the prosecution and within 
the scope of his business,” was properly overruled. Aliter, 
had the injury been inflicted after the delivery of the plaintiff 
at his destination Peeples, guardian, vs. Brunswick and Albany 
Railroad, 281. 


6. Garnishment, is baggage of railway passengers subject to? 
Western Railroad vs. Thornton & Acee, 300. 


7. Garnishment to foreign railroad, served on its local agent at Co- 
lumbus, not bind the company as to trunk of passenger which 
was en route, in Alabama, from Columbus to West Point. 
That the trunk was subsequently brought into this state by the 
company, at West Point, in the performince of its contract 
with the passenger, not render the garnishment effective. 
Ibid. 


8. Atrachment, that agent obstructed officer in levying upon goods 
loaded on train, and removed same out of the state by running 
out the train, not furnish cause of action against the company. 
Western Railroad vs. Thomas & Prescott, 313. 


9. Unusual loading of cars, by which timbers projected seven feet 
beyond track, striking plaintiff standing at that distance from 
it at night, several other trains having passed without injury 
to him, facts constitute such cause of action as should have 
been submitted to jury. Baston vs, Georgia Railroad, 339. 


10. Presumption against company not rebutted by proof that engi- 
neer who caused the injury was prompted by personal malice 
towards the plaintiff, but latter may recover same amount as 
though case were not complicated by such personal grievance. 
Georgia Railroad vs. Newsome, 492. 
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11. Necessity of dwelling houses for employees at given location, 
question of fact, not of law. Georgia Railroad vs. Hart, 550. 

12. Widow, action by for homicide of husband; request to charge 
that no recovery could be had unless employees who caused 
death had first been prosecuted, properly refused. Souwthwest- 
ern Railroad vs. Johnson, 667. 

13. Widow cannot recover if husband could have avoided injury, 
even though defendant was negligent. J did. 


RAPE. See Criminal Law, 36. 

RATIFICATION. See Contracts, 3. 

RECEIVER. See Injunction and Receiver. 
RECOMMENDATION TO MERCY. See Criminal Law, 15. 


REMOVAL OF CASES. 


1. Case otherwise within act of congress of March, 1875, removal 
not prevented by fact that defendants may be litigating be- 
tween themselves by cross-bill, etc. Tarver et al. vs. Ficklin 
et al., 373. 

2. Citizenship and residence at time of application alleged, suffi- 
cient under act of March, 1875, without allegation of residence, 
etc., at date of commencement of action. | Jackson, Jr., adm’r, 
vs. Mutual Life Insurance Co., 423. 

3. Final judgment on application subject to review by this court. 
Ibid. 

4, Better practice to pass judgment removing or declining to re- 
move, yet approval of bond will be held judgment of removal. 
I bid. 


RIOT. See Criminal Law, 5. 


SALES. 

1. Note for fertilizers contained stipulation that unless written no- 
tice was given on July 1st, failure of consideration should not 
be pleaded; plea setting up such failure, without alleging 
written notice stipulated for, properly stricken,. Pritchard vs, 
Johnson & Calhoun, 288. 

2. Stipulation that fertilizer is sold under the inspection and analy- 
sis of Dr. Means, inspector at Savannah, and the department 
of agriculture at Atlanta, not preclude maker from setting up 
warranty of quality, and urging failure of consideration, etc. 
Austin & Ellis, agents, vs. Cox et al., 520. 
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3. Planter, whether before or after his crop is planted, obtains from 
banker advance of money with which to make it, contracting 
by parol to deliver at warehouse part of cotton crop of equal 
value, no price or definite quantity being specified, and dies 
before any cotton is delivered, sale is incomplete and his title 
to whole crop remains undivested. Lewis vs. Lofley et al., 
adm’ rs, 559. 

4. Contract that in consideration of supplies furnished, defendant 
agreed that crop should belong to claimants; that he would 
deliver it to them by October 15 thereafter, or, in lieu thereof, 
pay them $500.00; that, on failure so to do, he should be con- 
sidered liable for breach of trust, and they could either take 
possession of the crop or sue for that amount, with 12 per ct. 
interest, etc.; that,in order to secure the fulfilment of the 
contract, defendant conveyed and delivered to claimants cer- 
tain personalty, which was, however, to remain in his posses- 
sion; that defendant waived homestead and exemption rights, 
was a mortgage, and did not convey title. Lee vs. Clark, Ros- 
ser & Co , 639. 


SAW-MILL, LIEN ON. See Lien, 1. 


SCHOOL FUND. See County Matters, 3. 


SENTENCE. See Criminal Law, 28-30, 39, 40. 


SERVICE. 


1. Ejectment, declaration served upon one to whom no process was 
directed, not make him aparty. Proper motion as to him was, 
not to dismiss the suit, but to vacate the entry of service. 
Killen vs. Compton et al., 116. 


2. Judgment void where service was perfected but fourteen days 
before appearance term, upon ground that there has been no 
service, is not? Dugan vs. McGlaun, 353. 


3. Presence of plaintiff's attorney when ordinary approved applica- 
tion for exemption, no waiver of notice or of legal publication, 
the attorney not having appeared as such, nor taken any part 
in the proceedings. Smith vs. Lord & Dixon, 462. 


4. Personalty of J. R. 8. being under levy when set apart as ex- 
empt, judgment of ordinary is of no force if notice served on 
plaintiff designated no time for the hearing, and if the pub- 
lished notice described the applicant as R. J. S., there being 
at the time a person in the county of that name. Jbdid. 


5. Garnishment, service on domestic corporation whose president 
resides in this state, must be upon the president, and not upon 
a subordinate officer, though former be temporarily absent. 
Steiner, Smith Bro. and Knecht vs. Central Railroad, 552. 
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6. Return showing that president was not served, and not showing 
that he was a non-resident, plaintiff not entitled to judgment 
against corporation for failing to answer. Ibid. 

7. Store of defendants, service by leaving summons at, insufficient. 
Smith vs Bryan, 628. 

8. Summons from magistrate’s court in case where amount sued for 
is under $50.00, must be dated at least fifteen days before trial; 
where it is over $50.00, twenty days before. Ibid. 


SHERIFF. 


1. Answer not stating amount of money paid by sheriff, and refer- 
ring to judgments as in the record, which is not verified by the 
record referred to, attachment for contempt not interfered 
with. McLendon, sheriff, vs. McGlaun et al., 244. 

2. Rule founded on mortgage fi. fa. against land, was properly 
made absolute for amount of debt, and not for value of land, 
answer of sheriff not alleging that land was worth less than 
debt. Clement vs. Bunn, 334. 

8. Rule absolute, execution and attachment both issued on by in- 
advertence, this court will not interfere, because superior court 
will correct the error itself and see that sheriff is not harmed 
by the inadvertent order. bid. 

4. Rule proceeds, in part, at least, on theory of contempt. Court 
has, therefore, some discretion, which was not abused in this 
case. Tucker, adm’x, vs. Keen, 410. 

5. Enforcement of levy arrested by illegality, sheriff taking bond 
and returning papers to clerk’s office, and pending the ille- 
gality his term of office expired, he was in no default for not 
selling. Ibid. 

6. Refusal to levy justified on ground that defendant had taken 
homestead, onus on sheriff to show that it had been legally set 
apart, etc. Smith, gov., for use, vs. Banks et al., 642. 

7. Refusal to leyy on homestead, execution based on judgment ren- 
dered before constitution of 1868, sheriff not protected in, not- 
withstanding validity of such homestead was sustained by the 
courts of this state until reversed by the supreme court of the 
United States. did. 

8. Order to levy, if it was withdrawn, sheriff and sureties relieved; 
this presents question of fact for jury. Ibid. 


SPECIFIC PERFORMANCE See Equity, 20; Injunction and Receiver, 
8, 9, 14. 


SUBPCGENA DUCES TECUM. Sce Zvidence, 22. 


STAKE-HOLDER. See Principal and Agent, 4. 
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STATEMENT OF PRISONER. See Criminal Law, 12. 
STATUTE OF FRAUDS. See Contracts, 7, 8, 10. 
STATUTE OF LIMITATIONS. See Limitations, Statute of, 
STOCKHOLDER. See Corporations, 2, 3, 7. 

STREETS. See Municipal Corporations, 12, 14. 


SURETY AND INDORSER 


1. Proof of debt in bankrupt court by judgment creditor discharges 
lien, and indorser is discharged to extent of injury thereby 
received. Jones vs. Hawkins, 52. 

. Evidence of older liens sufficient to exhaust all of principal’s 
property, admissible to show that no injury was thereby done 
to indorser, and if such be the fact he is not discharged. Jdid. 


. Surety assenting to application of proceeds of property of prin- 
cipal to junior liens, receiving part himself, not discharged. 
Ibid. 

. Nor is indorser discharged, who was also counsel for principal in 
obstructing collection of debt, by acts which grew out of liti- 
gation conducted by such counsel. did. 


. Judgment on replevy bond in attachment, motion to set aside by 
principal because of fatal defect on face of affidavit overruled, 
not bar similar motion by surety. Neal vs. Gordon, 112. 


. Contribution, security on official bond who aids principal in 
breach, not entitled to from co-security. Scofield vs. Gaskill 
et al., 277 ; Healey, Berry & Co. vs. Scofield, 450. 

. Notice of dishonor to indorsers, certificate of notary, in connec- 
tion with his testimony that it is genuine and that, though he 
has no recollection of the facts stated therein, he is satisfied of 
their truth, because he would not have certified them had he 
not been convinced of their truth at the time, admissible to es- 
tablish. Allen & Co. vs. Georgia National Bank, 347. 

. Notice, mail used as means of conveying, and it is in evidence 
that notice did not in fact reach indorsers, plaintiff must show 
that notices were properly directed, stamped, etc. did. 


. Evidence that notary ‘“‘served” indorsers with notice ‘‘ by de- 
positing said notices in the post-office, in the city of Atlanta,” 
with no statement as to direction, payment of postage, etc., 
insufficient, where indorsers testify that they did not receive 
notice. IJiid. 

. Remedies, limitation laws act upon and do not extinguish rights. 
Hence, surety is not absolutely discharged because suit against 
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him would be barred in courts of this state by §2917 of Code. 
Langston, adm’r, vs. Aderhold, 376. 

11. Foreign jurisdiction, if sued there, limitation laws of this state 
would not avail him. Jdid. 

12. New promise by surety, after bar as to him, but before bar as to 
principal, though made in ignorance of true limitation law, 
believing the remedy not barred as to himself, binding in ab- 
sence of fraud and abuse of confidence on part of creditor. 
Ibid. 


13. Complaint against two defendants as joint makers of promissory 
note, payable at any bank in Savannah, one of whom signed 
on face and the other on back, unnecessary, in order to charge 
latter, to allege protest and notice. Hardy vs. White, 454. 


TAX. 


1. Exports, what constitutes within meaning of constitution of 
United States so as to be exempt from state taxation. Blount, 
sheriff, et al. vs. Munroe, 61. 

. Homestead subject to default of tax collector. Davis et al. vs. 
State, 76. 


. Municipal corporations may exempt certain property from taxa- 
tion. Waring vs. Mayor, etc., of Sacannah, 93. 

. Gross earnings of merchants and others, interest on bonds, etc., 
need not be taxed at same rate as real estate. Ibid. 


. Income is not property in sense of par. 27, art. Ist. of constitu- 
tion of 1868. did. 

. Charter contains grant to tax ‘‘all other persons within the city 
any profession, trade or calling, or business of any nature 
whatever,” city may tax chartered banks to extent that private 
bankers are taxed. Mayor, etc., of Macon, vs. Macon Savings 
Bank, 133. 

. Bond of collector of internal revenue of the United States is for 
the indemnity of the government alone. Clark et al. v8. 
United States, 156. 

. Marshal should exbaust smaller parcels before levying upon house 
and lot, indivisible and of great value; but if sale be postponed 
at instance of defendant, she is estopped from attacking levy 
as excessive. Jones vs. Johnson, 260. ‘ 

. Purchaser, if offer to redeem is made, not acquire such title as 
will give him the rents, etc., but the law of the city fixes his 
indemnity at principal and interest, with 10 per cent. premium. 
Ihid. 

. Illegality to tax fi. fa. against administratrix of collector and his 
sureties, that the administratrix does not owe the amount 
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claimed, or any part thereof, properly retained. Walden, 
adm’x, vs. County of Lee, 296. 

. Notice, as condition precedent to such execution, not required. 
Tbid. 

. Ordinary a surety on collector’s bond, he may nevertheless order 


execution issued against his principal, himself, and the other 
sureties, Ibid. 


. Collector cannot attack validity of orders under which he has 
collected county tax as a reason for not paying the money 
over, even if they were illegal. bid. 


. County tax of 199 per cent., 100 per cent. of which was recom- 
mended by grand jury, and remainder authorized by local act 
to provide for paying bonds, coupled with items which needed 
no recommendation, illegality attacking tax properly dismissed. 
Arnett vs. Griffin, tax col., 349. 


. Sheriff has no authority to levy tax fi. fa when principal amount 
does not exceed $50.00. Morris vs. Tinker, 466. 


. Bonds of the state, act authorizing tax upon “taxable property 
of the state,” not include. Miller vs. Wilson, tax rec., etal, 
505. 

. Practice and custom of executive department considered in con- 
struction of tax act. Ibid. 


. Uniformity clause in constitution of 1877, not prevent munici- 
pal corporation from imposing tax upon one class of business 
and not on another. Cutliff et al. vs. Mayor, etc., of Albany, 
597. 


TENANTS IN COMMON. See Ejectment, 4, 5. 


TIME. See Certiorari, 5; Contracts, 9. 


TORTS. 


1. Clerk of Brunswick was imprisoned on criminal charge, and 
mayor and council elected another for balance of term; on be- 
ing acquitted he sued for salary. He cannot recover, but if 
wronged by anybody in criminal charge and its consequences, 
he must suefor tort. Mayor, etc., vs. Fuhm, 109. 


2. Death of plaintiff after grant of new trial for personal injuries, 
though he recovered verdict on first trial, action abates, 
T hompson vs. Central Railroad, 120. 


8. Where corporation, for purpose of preventing non-resident mer- 
chant from competing with resident, and with malicious intent 
of injuring him, passes resolution declaring him, by name, to be 
within certain tax ordinance, etc., and levies are made, he has 
right of action. Gould & Co., vs. City of Atlanta, 164. 
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4. Attachment, that agent of railroad obstructed officer in levying 
upon goods loaded on train, and removed goods out of 
state by running out train, not furnish cause of action 
against company. Western Railroad vs. Thomas & Prescott, 
313. 

5. Father cannot recover for homicide of minor daughter, but may 
recover for loss of services to time of her majority. McDowell 
vs. Georgia Railroad, 320. 

6. Conversion by defendant of plaintiff's cotton, knowing it to have 
been stolen, and commencement of criminal prosecution be- 
fore bringing civil suit, alleged in declaration, demurrer thereto 
properly overruled. Broughton vs. Winn, 486. 

7. Inquiry as to cotton evaded by defendant, not error to charge, 
§2635 of Code, as to concealment amounting to fraud. Jdid. 

8. Indictment against thieves and receiver of stolen goods, admissi- 
ble to show prosecution. bid. 

9. Confession of one of the thieves admissible to show his own 
guilt. Ibid. 

10. Result important to vindication of right, new trial granted to 
enable plaintiff to recover nominal (lamages only. LHiswald vs. 
Southern Ex. Co., 496. 

11. Sheriff levying upon goods in hands of carrier belonging to 
person other than defendant, and failing to surrender on de- 
mand, is liable to action. Bodega, et ux., vs Perkerson, 516. 

12. Combination by bankrupt with creditor to give him fraudulent 
preference, assignee may recover, Harris, assignee, vs, Morris, 
605. 


TROVER. See Negotiable Instruments, 5. 


TRUSTS. 


1. Purchaser without notice that sale by trustee to his vendor was 
made to pay debt of husband of cestui gue trust protected, es- 
pecially after the acquiescence of wife. Dotterer, trustee, vs. 
Pike et al. , 29. 

2. First purchaser who bought with notice, held in equity to be 
trustee of wife. J did. 

8. Lumber furnished by owner of steam saw-mill to erect building 
on premises believed to be the individual property of pur- 
chaser, but which was infact trust property, equity will apply 
the enhanced rents from use of building to satisfaction of 
creditor. Malone, trustee, et al. vs. Buice, 152. 

4. Judge, at chambers, had no power by virtue of act of 20th Feb- 
ruary, 1854,to order sale of property of minors, unless it was 
held for them in trust, or was within equity jurisdiction by 
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reason of some pending litigation. Knapp vs. Harris et al., 
398. See Wells vs. Chaffin et al., 677. 


5. Deed to secure debt made to trustee, “‘ to seize, sell and dispose 
of ” certain real estate, with stipulations as to the manner of 
sale, and providing how the proceeds shall be disposed of, 
passes such title as will enable trustee to recover in ejectment. 
Cameron, trustee, vs. Phillips, 434. 

6. Married woman entitled to receive annually interest of trust 
fund, the corpus of which is secured to her children, may look 
to the actual produce of the fund for ber annuity. If trustee, 
in carrying on trust farm with her approbation, has contracted 
debts, equity may place the farm in the hands of a receiver, 
and decree that a part of the future net income, year after 
year, be applied to past accumulated balances due for supplies. 
Robert, trustee, et al. vs. Tifts, 566. 


USURY. See Interest and Usury. 
VACATION. See Hquity, 13; New Trial, 8. 
VARIANCE. See Pleadings, 6. 
VERDICT. 


1. Trial on three distinct pleas, and verdict in favor of plaintiff for 
amount of note declared on, is finding against defendant on all 
the pleas. Jernigan, ez’x, vs. Carter, 181. 

2. Surplusage in verdict not invalidate. Knapp vs. Harris et al., 
398. 

3. Divers lots described by numbers levied on and claimed, is is- 
sue fully disposed of by verdict which finds certain numbers 
subject, but fails to find other numbers either subject or not 
subject ? Van Leonard, trustee, vs. Eagle Man. Co., 544. 


4, Judgment entered against claimant for costs on such verdict, and 
that execution proceed against lots found subject, no dismissal 
of levy as to other lots being had, plaintiff deemed to have ac- 
cepted and adopted verdict. did. 


WAIVER. See Attorney and Client, 7; Dower, 2. 
WARRANTY. See Sales, 2. 
WILLS. 


1. Testatrix leaving no child or lineal descendants of children, prin- 
ciple contained in last clause of $2399 of Code, should not be 
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given in charge. Wetter, guardian, et al. vs. Habersham et al., 
ex’rs, 193. 

2. Intestate having no descendants or next of kind within degrees 
expressly named and their order of preference, either person- 
ally or by representation, set down in the Code, the heirs-at- 
law are those nearest in blood to such intestate, to be ascer- 
tained according to the rules, not of the civil but of the canon 
law. did. 

. Mode of computation under such rules. J did. 


. Devisavit vel non, all persons may be parties who are heirs-at-law, 
or who, bona fide, claim to be such. J did, 

. Unnatural state of feeling on part of testatrix towards portion of 
her kindred sought to be shown by filing of bill to close old 
family burial place, it must affirmatively appear that testatrix 
filed the bill or was in some way responsible for its aver- 
ments. Ibid. 

. Evidence that the mother, then in life, of certain of the alleged 
heirs, informed her husband that she had written a friendly 
letter to testatrix, sending to him what purported to be a copy 
thereof, is irrelevant. J did. 

7. Onus on propounders to show factum of will and general sanity 
or testamentary capacity only. Charge which submits the 
question whether testratrix was entirely free from insanity of 
any kind, states the rule too strongly. did. 

. Monomania, how far heir-at-law may complain thereof. did. 

. Nothing illegal in terms of will, and fact of execution and testa- 
mentary capacity proven, jury should find for will and 
court should order it to record, leaving questions of construc- 
tion and fate of charitable bequests, etc., for action of the 
parties or future direction, as the case may require J did. 

. Devisavit vel non is the only issue. A special verdict is unauthor- 
ized. As between the caveators themselves the verdict can 
settle nothing. did. 

. Caveators all joining in bill of exceptions, each should embody 
in it all assignments of error which he expects to insist on; 
where one or more afterwards sues out a second bill of excep- 
tions, the writ of error will be dismissed. Jones et al. vs. Haber- 
sham et al., ex’rs, 203. 


WITNESS. 
1. Two witnesses in behalf of defendant differing materially, jury 
may decline to credit them. Paris et al. vs. Moe, adm’r, 90. 
2, Interest of witness does not necessarily affect his credit. It may 
do so, and of this the jury must determine. Davis vs, Central 
Railroad, 329. 
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8. Partner who signed firm name dead, co-partner, pleading non est 
Jactum, is competent as against plaintiff, to prove signature 
unauthorized, etc., though he would be incompetent as against 
the representatives of the deceased. Bryan vs. Tooke et al., 
437, 

. Dead, one party being, other is incompetent. If survivor is 
competent for special purpose, or for reasons not apparent, 
attention of court must be called thereto by specific question 
or by the pleadings. Harper & Simmons vs Dillon, adm’r, 498; 
Gabbett, trustee, vs. Sparks, 582. 

. Wife a witness to prove assault and battery on her; husband in- 
competent to discredit her testimony by proving that she de- 
layed complaining when opportunity existed. Goodrum vs. 
State, 509. 


Discharge in bankruptcy not render witness competent who 
would otherwise be incompetent on account of opposite party 
to contract being dead. Odatis vs. Harrison et al , ex’rs, 535. 


Party to contract or cause of action in issue or on trial, may be 
incompetent, though not a party to the action nor in-erested 
in the result. did. 


. Cestui que trust, for whose use suit is brought by trustee, is such 
a party to the record as to exclude her testimony in respect to 
facts which transpired with the party to the action who is 
dead Gabbett, trustee, vs. Sparks, 582. 


. Party called as witness by other, his credibility is vouched to the 
extent of putting him upon the footing of an ordinary wit- 
ness, and he can only be impeached in likemanner. bid. 


. Attorney competent, but not compellable, to testify for or against 
his client, his credibility being for the jury. Willis vs West, 
613. 

Deceased witness, evidence of admissible only where parties and 
issue on former trial were substantially the same. Haslam vs. 
Campbell & Jones, 650. 





